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UNITED STATES DISTRICT COURT 
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individual; PHOENIX HOTEL SF, LLC, a 
California limited liability company; FUNKY 
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company; and 2930 EL CAMINO, LLC, a 
California limited liability company, 
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NOTICE OF MOTION AND MOTION PURSUANT TO FEDERAL RULE OF CIVIL 
PROCEDURE 12(b)(6) 


TO THE COURT AND TO PLAINTIFFS AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on October 10, 2024 at 2:00 p.m., or as soon thereafter as this 
matter may be heard before the Honorable Jon S. Tigar, United States District Court, Oakland, 
California, Defendant City and County of San Francisco (the “City”) will, and hereby does, move the 
Court for an order to dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

Plaintiffs allege six causes of action in the First Amended Complaint and seek only injunctive 
relief. ECF No. 50 (“FAC”), € 11. The City moves to dismiss claims third through six for: violations 
of California Disabled Persons Act (“DPA”), public nuisance, private nuisance, and violation of the 
state-created danger doctrine, respectively. Id. at {1 107-124. The City moves to dismiss these claims 
without leave to amend because Plaintiffs have failed to state any viable cause of action against the 
City and their deficiencies cannot be cured through further amendment. 

This motion is based on this Notice of Motion and Motion to Dismiss and Memorandum of 
Points and Authorities filed herewith, the file in this case, the argument of counsel at the hearing, and 


any such further matters as the Court deems appropriate. 
Dated: August 9, 2024 


DAVID CHIU 

City Attorney 

YVONNE R. MERÉ 

Chief Deputy City Attorney 
WAYNE SNODGRASS 
TARA M. STEELEY 
THOMAS S. LAKRITZ 
JOHN H. GEORGE 
KAITLYN M. MURPHY 
Deputy City Attorneys 


By: /s/ Thomas S. Lakritz 
THOMAS S. LAKRITZ 


Attorneys for Defendant 
CITY AND COUNTY OF SAN FRANCISCO 
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MEMORANDUM OF POINTS AND AUTHORITIES 
INTRODUCTION 


The City and County of San Francisco (the “City”) spends hundreds of millions of dollars each 
year addressing homelessness, substance abuse, and crime: providing offers of shelter and other direct 
services to persons experiencing homelessness, harm reduction and related services to people dealing 
with substance abuse, and bringing local as well as state, and federal law enforcement resources to 
address crime. Like cities across the nation, the City faces challenging street conditions due to the 
fentanyl and drug crisis and that problem unfortunately is particularly acute in parts of the Tenderloin. 

Plaintiffs—five individuals and three corporate entities—are not satisfied with the City’s 
policy and funding choices or the City’s efforts or results in the Tenderloin. Plaintiffs implausibly 
allege the City treats “[the Tenderloin] as a ‘containment zone’ for narcotic activities.” While 
Plaintiffs paint a sordid picture of the real impacts of drug addiction, drug use, and illegal activity in 
the Tenderloin, most of the Plaintiffs’ claims against the City are legally infirm. Despite the Court’s 
previous order explaining why it granted the City’s motion to dismiss (except for claims under the 
ADA and Section 504), Plaintiff have not addressed or resolved the legal infirmities in their First 
Amended Complaint (“FAC”), which is why San Francisco now seeks to dismiss them without leave 
to amend. 

As with their original complaint, Plaintiffs’ FAC seeks to challenge what they perceive as the 
City’s lack of civil and criminal enforcement in the Tenderloin. Plaintiffs’ disagreement with how the 
City makes funding and resources decisions in the Tenderloin, and throughout the City, is a policy and 
political quarrel, not a legally cognizable claim. To the extent that Plaintiffs have stated a state-law 
claim against the City, the City is immune under various statutory immunities. 

Plaintiffs’ third cause of action under the California Disabled Persons Act (“DPA”) fails 
because it only cites to two California statutes, which by themselves do not require modifications to 
facilities. Plaintiffs’ fourth and fifth cause of actions for public and private nuisance fail because 
Plaintiffs did not and cannot allege that the harm they suffered was different that any harm suffered by 
the general public (public nuisance) and because Plaintiffs did not and cannot allege that they have a 


property interest in the City's sidewalks and public right-of-way (private nuisance). Moreover, 
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Plaintiffs did not and cannot allege the factual or legal causation between the City’s actions or 
inactions and the alleged nuisances. Finally, Plaintiffs sixth cause of action (state-created danger of the 
Due Process Clause) fails because (1) Plaintiffs’ allegations are premised on the City’s inaction, not 
affirmative conduct; (2) Plaintiffs have not alleged that any of the City’s inaction or action was 
directed an them; (3) Plaintiff have not and cannot allege the factual or legal causation required to state 
a state-created danger claim; and (4) Plaintiffs have not and cannot plausibly allege the City acted with 
deliberate indifference to the risk of their alleged injuries. 

Accordingly, as explained in greater detail below, the Court should dismiss the third, fourth, 


fifth, and sixth causes of action in Plaintiffs’ FAC without leave to amend. 


BACKGROUND 


I. PLAINTIFFS’ INITIAL COMPLAINT 


Individual Plaintiffs and Tenderloin residents Jane, Mary, Susan, John, and Barbara Roe, the 
Phoenix Hotel Plaintiffs (Phoenix Hotels SF LLC and Funky Fun LLC) and the Best Western Plaintiff 
(2930 El Camino LLC) brought this lawsuit against the City alleging the City harmed them by treating 
the Tenderloin as “containment zone” for narcotics activities. ECF No. 1. Plaintiffs Mary and Susan 
Roe brought Americans With Disabilities Act (“ADA”), Rehabilitation Act (“Section 504”), and DPA 
claims. All Plaintiffs brought federal constitutional claims (Due Process, Equal Protection, and State- 
Created Danger), California statutory claims (public nuisance, private nuisance, and negligence), and a 
California Constitution Article I, § 1 claim. Id. 

The City moved to dismiss each of Plaintiffs’ claims and, following briefing and a hearing, the 
Court issued the Order Granting in Part and Denying in Part Defendant’s Motion to Dismiss on July 
19, 2024. ECF No. 46 (“Motion to Dismiss Order”). The Court found “Plaintiffs essentially want this 
Court to order the City to alter its enforcement policies surrounding drug use and encampments in the 
Tenderloin,” but ruled Plaintiffs lacked standing to do so. Id. at 4-5. Accordingly, the Court dismissed 
Plaintiffs’ federal constitutional claims. Id. The Court dismissed Plaintiffs’ California Constitution 
claim because it imposes no duty on the City and Plaintiffs' state law claims because the City is 
immune under Government Code Section 814. Id. at 10-11. The Court denied the motion to dismiss 


Susan and Mary Roe's ADA and Section 504 claims. Id. at 6-9. 
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II. PLAINTIFFS’ FIRST AMENDED COMPLAINT 


Plaintiffs filed their First Amended Complaint (“FAC”) on July 26, 2024. ECF No. 50. The 
FAC alleges the same disability claims on behalf of Susan and Mary Roe as the initial Complaint 
(ADA, Section 504, and DPA), but only alleges public nuisance, private nuisance, and state-created 
danger claims on behalf of all Plaintiffs. Id. «| 94-124. Like the initial Complaint, the FAC prays for 
injunctive relief and attorneys' fees. Id. pp. 43-44. 

In its Motion to Dismiss Order, the Court concluded that Plaintiffs’ “claims are premised on 
the City’s ‘de facto’ policy of non-enforcement in the Tenderloin and the affirmative acts of non- 
parties,” and did not allege any affirmative act by the City. ECF No. 46 at 4. The FAC attempts to 
remedy this by adding “Section II. The City Conduct That Harms Plaintiffs” (FAC, pp. 4-12), but 
these allegations are no more than conclusory allegations of City actions unconnected to the harms 
Plaintiffs allege. This section contains six subsections, five of which allege conduct by the City or 
others supported by the City and the sixth repeats the initial Complaint’s claim that the City fails to 
enforce the law in the Tenderloin. 

First, Plaintiffs attempt to allege that the City “directly and indirectly distributes drug 
paraphernalia to addicts who live in sidewalk tents and encampments in the Tenderloin,” but when it 
comes to actually alleging direct City action, the FAC wavers, claiming that the “Department of Public 
Health and other City departments and agencies distribute and/or facilitate the distribution of drug 
paraphernalia.” FAC, 13, 14 (emphasis added). The FAC contains no facts to support even this 
qualified allegation of City action, which is undermined by the only article cited in support. The San 
Francisco Chronicle article the FAC relies on makes clear that “the city does not provide the 
equipment or explicitly fund the purchases [of fentanyl smoking equipment],” which is provided by 
non-profits. Carolyn Stein, S.F. nonprofits give foil and pipes to fentanyl users. Critics say it’s making 
drug crisis worse, S.F. Chronicle, July 20, 2024 (cited by FAC, § 15, n.4). 

The FAC next alleges the City provides services to people experiencing homelessness in the 
Tenderloin, but would not do so in other neighborhoods. FAC, €€| 17-21. To support this allegation, 
Plaintiffs cherry pick three programs that the City highlighted in its opposition to the UC Law 
plaintiffs’ motion to enforce the stipulated injunction. Id. «| 18-20; Opposition to Motion to Enforce, 
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Hastings College of Law et al. v. City and County of San Francisco, No. 4:20-cv-3033-JST (N.D. Cal. 
Apr. 18, 2024) (“UC Law”), ECF No. 137 at pp. 6-8.1 Plaintiffs’ assertion that the very City actions 
highlighted to demonstrate the City’s efforts to reduce homelessness and compliance with the UC Law 
injunction is not just cynical, it’s wrong. As the UC Law opposition and its supporting declarations 
make clear, the City offers services to the homeless City-wide. Id. at pp. 5-10. 

Third, the FAC alleges that the City purchased a building at 822 Geary, but never opened a 
safe consumption site there, and that it operated a safe consumption site at the Tenderloin Center from 
January to December 2022. FAC, {f 23-28. As the FAC makes clear, the 822 Geary site has never 
been used as a safe consumption site and the Tenderloin Center ceased operating over a year and a half 
ago. 

Fourth, Plaintiffs claim the City “indirectly” supported a drug consumption site operated by 
“renegade” employees of a local non-profit. FAC 4, 29-32. But, Plaintiffs fail to allege a single fact 
supporting their claim of even indirect support. The FAC contains nothing supporting Plaintiffs’ claim 
that the City had “advance notice” and their inference of City support based on the City’s funding of 
an unidentified non-profit is wholly undermined by the very news article they cite. Id. 4 32, n.10; 
Nuala Bishari, An unsanctioned overdose prevention site just opened in the Tenderloin. Here’s what 
happened, S.F. Chronicle, Sept. 1, 2023 (“By not asking permission, volunteers told me, they couldn't 
be denied. Not wanting to put the organizations they worked for in jeopardy, they all took the day off, 
showing up to the site as individuals."). These allegations effectively reduce to another allegation of 
failing to enforce the law by not prosecuting the site's operators—an allegation that Plaintiffs lack 
standing to make. See ECF No. 46 at 3-5. 

Fifth, the FAC alleges "the City and City-funded organizations, with no advance publicity or 
local input, have opened numerous ‘wellness,’ ‘service’ and ‘support’ centers in the Tenderloin under 
the guise of compassion for substance abusers.” FAC, § 33. Plaintiffs do not bother to identify a single 


"center" or describe what these unidentified entities do, let alone describe what they do wrong. 


! The Court may take judicial notice of pleadings in related cases. See Reyn's Pasta Bella, LLC 
v. Visa USA, Inc., 442 F.3d 741, 746 n.6 (9th Cir. 2006) (taking judicial notice of briefs, transcripts, 
and various other court filings from a related case); Adetuyi v. City & Cnty. of San Francisco, 63 F. 
Supp. 3d 1073, 1080 (N.D. Cal. 2014) (*The Court may take judicial notice of court filings."). 
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Finally, Plaintiffs reassert their previously-dismissed allegations that the City “does not enforce 
narcotics laws that [addicts] foreseeably violate and other crimes that they foreseeably commit.” FAC, 
4 34. 

Although it is not included in the *City Conduct" Section, and is instead specific to Plaintiff 
Jane Roe, the FAC alleges that the City has extended the use of the COVA Hotel as a non-congregate 
homeless shelter, which has been its use since 2020. FAC, {1 45-49 (Plaintiff Jane Roe Subsection). 
As Plaintiffs acknowledge in a recent letter to the Mayor and Board of Supervisors bemoaning the 
COV A's use as a homeless shelter, it changed "from a tourist hotel into a shelter-in-place location for 
the homeless at the start of the pandemic.” See City's Request for Judicial Notice (“RJN”), Exhibit L, 
at p. 5. Plaintiffs' allegations regarding the COVA Hotel are perplexing given that the UC Law motion 
to enforce specifically calls for this Court to order the City to reinstitute the shelter-in-place program 
(UC Law ECF No. 139 at 9-10) and given that Plaintiff Best Western very publicly pleaded with the 
City to purchase its hotel and turn it into a homeless shelter. See RJN, Exhibit M. 

Just as in their initial Complaint, Plaintiffs’ FAC challenges policy decisions and raises only 


conclusory and insufficient allegations that do not support the legal claims they attempt to assert. 


ARGUMENT 


I. LEGAL STANDARD 
A. Failure To State A Claim 


A complaint may be dismissed for "failure to state a claim upon which relief can be granted." 
Fed. R. Civ. P. 12(b)(6). Dismissal under Rule 12(b)(6) may be based on either: (1) lack of a 
cognizable legal theory, or (2) insufficient facts under a cognizable legal theory. Chubb Custom Ins. 
Co. v. Space Sys./Loral, Inc., 710 F.3d 946, 956 (9th Cir. 2013). A court “must assess whether the 
complaint *contain[s] sufficient factual matter, accepted as true, to state a claim to relief that is 
plausible on its face." Chavez v. United States, 683 F.3d 1102, 1108-09 (9th Cir. 2012) (quoting 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) and Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007).) A claim is facially plausible *when the plaintiff pleads factual content that allows the court 
to draw the reasonable inference that the defendant is liable for the misconduct alleged." Iqbal, 556 


U.S. at 678. Although “[t]he plausibility standard is not akin to a probability requirement,” it requires 
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“more than a sheer possibility that a defendant has acted unlawfully.” Id. (internal quotation marks 
omitted). Thus, a complaint that offers mere “labels and conclusions or a formulaic recitation of the 
elements of a cause of action will not do.” Id. (citation and internal quotation marks omitted); see also 


In re Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008). 


II. PLAINTIFFS' STATE-LAW CLAIMS FAIL AS A MATTER OF LAW 


A. The City Is Immune From Liability For Plaintiffs’ State-Law Claims 
(Third, Fourth, Fifth Causes of Action) 


California courts have held that when injunctive relief would require a public entity to expend 
funds or impose legal or financial burdens on the public entity, then the public entity is immune under 
California Government Code section 815 and the statutory immunities provided in the Government 
Claims Act.? See, e.g., Schooler v. State of California, 85 Cal. App. 4th 1004, 1014 (2000); Esparza v. 
Cnty. of Los Angeles, 224 Cal. App. 4th 452, 460 (2014) (“Plaintiffs may not circumvent the 
legislative immunity granted ... simply by alleging injunctive relief."); Madani v. Cnty. of Santa 
Clara, No. 16-CV-07026-LHK, 2017 WL 2954643, at *14 (N.D. Cal. July 11, 2017) (discussing 
Schooler). 

In Schooler, the plaintiff filed an action seeking an “injunction to abate a nuisance, costs of 
efforts to abate the nuisance and general damages arising from loss of use and the diminished value of 
his property caused by erosion of a state-owned adjacent bluff." Schooler, 85 Cal. App. 4th at 1007. 
The plaintiff argued that the state was not entitled to claim a statutory immunity under Section 814 to 
his injunctive relief claim. Id. The court of appeal rejected this argument and held that Section 814 
“does not resurrect legal and financial burdens eliminated by the immunity provisions of the Tort 
Claims Act." Id. at 1014 (emphasis added.) 

Here, the Court found that Schooler applied to Plaintiffs’ action because “the injunctive relief 
Plaintiffs seek would require the City to enforce its drug and anti-encampment laws to a greater extent 
that it does now. As in Schooler, this would create legal and financial burdens on the City that the Tort 


Claims Act guards against." ECF No. 46 at 11-12. 


? «When first enacted, the statute was known as the Tort Claims Act; the Legislature later 
retitled it the Government Claims Act. See Quigley v. Garden Valley Fire Prot. Dist., 7 Cal.5th 798, 
803 n.1 (2019). 
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Courts have applied the statutory immunities provided in the Government Claims Act in civil 
rights and nuisance cases, similar to Plaintiffs’ claims in this matter. See, e.g., Mandani, 2017 WL 
2954643, at *1, 15 (disability, age, and national origin discrimination under FEHA); Schooler, 85 Cal. 
App. 4th at 1015 (nuisance). 

Accordingly, the City moves to dismiss Plaintiffs’ third cause of action (Disabled Persons 
Act); fourth cause action (public nuisance) and fifth cause of action (private nuisance) without leave to 
amend based on the following statutory immunities. 

Moreover, “[s]ince all California governmental tort liability flows from the California 
[Government] Claims Act [citations], the plaintiff must plead facts sufficient to show his [or her] 
cause of action lies outside the breadth of any applicable statutory immunity. [Citations.] He [or she] 
must plead ‘with particularity,’ ‘[e]very fact essential to the existence of statutory liability.’” Keyes v. 
Santa Clara Valley Water Dist., 128 Cal. App. 3d 882, 885-886 (1982); see also Giannuzzi v. State of 
California, 17 Cal. App. 4th 462, 467 (1993) (same); Nealy v. County of Orange, 54 Cal. App. 5th 
594, 602 (2020) (same). Thus, to allege a viable cause of action against the City, Plaintiffs were 
required to allege facts showing that the City’s actions did not fall within any statutory immunity. See, 
e.g., City of Los Angeles v. Super. Ct., 62 Cal. App. 5th 129, 148 (2021) 

1. The City is immune pursuant to the Emergency Services Act 
California Government Code section 8655, which is part of the California Emergency Services 


Act, provides: 


The state or its political subdivisions shall not be liable for any claim based 
upon the exercise or performance, or the failure to exercise or perform, a 
discretionary function or duty on the part of a state or local agency or any 
employee of the state or its political subdivisions in carrying out the provisions 
of this chapter. 


Cal. Gov’t Code § 8655. 
In Labadie v. State of California, 208 Cal. App. 3d 1366, 1369 (1989), the court noted 


“The purpose of the statute is obvious. In those cases where the state must take 
the steps necessary to quell an emergency, it must be able to act with speed and 
confidence without fear of incurring tort liability. [Citation.]" ([Farmers Ins. 
Exchange v. State of California] 175 Cal. App. 3d 494, 505 (1985).) .... Asa 
result, the immunity granted under this section is significantly broader than that 
provided in Government Code section 820.2, and is specifically extended to 
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encompass not only the “discretionary” act but also the “performance of” or 
“failure to perform” that act.. 


On February 25, 2020, Mayor London Breed proclaimed a local emergency due to COVID- 
19.3 The Mayor's proclamation required, among other things, “[a]ll City and County officers and 
employees take all steps requested by the Director of Public Health to prevent the spread of COVID- 
19 and to prevent or alleviate illness or death due to the virus." On March 4, 2020, Governor Gavin 
Newsom proclaimed of a state emergency related to COVID-19.* The Mayor's proclamation expired 
on June 30, 2023.? Governor Newsom’s proclamation expired February 28, 2023.9 

On December 17, 2021, Mayor Breed proclaimed a local emergency to address the drug 
overdoses in the Tenderloin.’ In her proclamation, Mayor Breed found, among other things, “[t]he 
rapidly deteriorating conditions in the Tenderloin caused by the opioid crisis put the lives of San 
Franciscans at serious risk, and the City must take action beyond the City's ordinary response 
capabilities, including re-appropriating resources to address the crisis, directing personnel from City 
departments to assist with the response, implementing crisis response sites for individuals to obtain 
medical help and services, and quickly procuring goods and services to address the crisis." Mayor 
Breed’s Tenderloin proclamation expired on June 30, 2023.8 

Because Mayor Breed’s COVID-19 and Tenderloin proclamations were issued under the 
authority in California’s Emergency Services Act, Section 8655’s immunity blocks all of Plaintiffs’ 
state law claims between February 25, 2020, through June 30, 2023, to the extent they are based on 
actions or inactions related to the two emergencies. 

2. The City is immune for any failure to enforce laws 
California Government Code section 818.2 states: “A public entity is not liable for an injury 


caused by adopting or failing to adopt an enactment or by failing to enforce any law.” Cal. Gov’t Code 


3 See Exhibit A to the City's RJN. 
^ See Exhibit B to the City's RJN. 
? See Exhibits C and D to the City's RJN. 
6 See Exhibit E to the City's RJN. 
7 See Exhibit F to the City's RJN. 
5 See Exhibits G, H, I, and J to the City's RJN. 
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§ 818.2 (emphasis added). The companion section, Government Code section 821 extends the same 
immunity to the public employee: “A public employee is not liable for an injury caused by his 
adoption of or failure to adopt an enactment or by his failure to enforce an enactment.” See, e.g., 
Guzman v. Cnty. of Monterey, 178 Cal. App. 4th 983, 996 (2009). This immunity is intended to shield 
discretionary decisions to enforce laws: “This section recognizes that the wisdom of legislative or 
quasi-legislative action, and the discretion of law enforcement officers in carrying out their duties, 
should not be subject to review in tort suits for damages if political responsibility for these decisions is 
to be retained.” Id. at p. 996 (quoting Cal. Law Revision Com. com. to Cal. Gov’t Code § 818.2); see 
also Nunn v. State of California, 35 Cal.3d 616, 622 (1984) (the immunity under section 818.2 
attaches only to discretionary functions). These immunity provisions bar Plaintiffs’ state law claims 
against the City arising out of the alleged failure to enforce laws or regulations. See, e.g., Sutton v. 
Golden Gate Bridge, Highway & Transp. Dist., 68 Cal. App. 4th 1149, 1165 (1998) (public entity not 
liable for failing to prohibit lane changing or enforcing speed limits). 

Plaintiffs’ state law claims are premised on the City’s failure to enforce laws in the Tenderloin 
and the failure to maintain the public property under its control. Such allegations cannot overcome the 
statutory immunities set forth in Sections 818.2 and 821. 

3. The City is immune for discretionary decisions 

“[A] public employee is not liable for an injury resulting from his act or omission where the act 
or omission was the result of the exercise of the discretion vested in him, whether or not such 
discretion be abused.” Cal. Gov't Code 8 820.2.? “[I]nstead of interpreting ‘discretionary’ literally, the 
focus should be on the policy considerations underlying the governmental entity's claim of immunity." 
Steinle v. City & Cty. of San Francisco, 919 F.3d 1154, 1160-61 (9th Cir. 2019). Specifically, 
discretionary functions are those that involve *basic policy decisions which have been expressly 
committed to coordinate branches of government." Id. at 1161 (quoting Caldwell v. Montoya, 10 Cal. 


4th 972, 981 (1995)). Thus, this immunity prevents judicial interference in “areas of quasi-legislative 


? If City employees are immune from liability under California Government Code section 
820.2, the City is also immune from liability for the same conduct. See Cal. Gov't Code $ 815.2(b). 
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policy-making” that “might even in the first instance affect the coordinate body's decision-making 
process.” Caldwell, 10 Cal. 4th at 793-94. 

Here, Plaintiffs seek to challenge the discretionary decisions of the Executive and Legislative 
branches of the City’s government (FAC, $f 12-37), and this Court has determined “that federal courts 


are generally not the proper forum for resolving [such] claims.” ECF No. 46 at p. 5. 


4. The City is immune for any decision or action it took during the COVID-19 
and Tenderloin health emergencies 


California Government Code section 855.4 provides immunizes public employee with respect 


to claims based on the employee’s action or inaction to prevent or control the spread to disease: 


decision to perform or not to perform any act to promote the public health of the 
community by preventing disease or controlling the communication of disease 
within the community if the decision whether the act was or was not to be 
performed was the result of the exercise of discretion vested in the public entity 
or the public employee, whether or not such discretion be abused. 


Cal. Gov’t Code § 855.4. Section 855.4 focuses on the a public employee’s or entity’s “ ‘decision to 
perform or not to perform any act.’” Greenwood v. City of L.A., 89 Cal. App. 5th 851, 862 (2023). 
Because Section 855.4 requires that the decision be the “result of the exercise of discretion” vested in 
the public entity or employee, it requires identifying “policy” decisions, which are distinct from 
“ministerial” acts. Id. at 864. 

Here, as Plaintiffs claims are all premised on policy decisions made by the Executive and 
Legislative branches of the City’s government in addressing the COVID-19 and drug emergencies in 
the City and in the Tenderloin. FAC, {1 12-37. As such, the City is immune from any liability for 


these decisions. 


B. Plaintiffs’ DPA Claim Fails As A Matter Of Law 
(Third Cause of Action) 


As noted above, courts have applied the statutory immunities provided in the Government 
Claims Act in civil rights cases, like the DPA. See, e.g., Mandani, 2017 WL 2954643, at *1, 15 
(disability, age, and national origin discrimination under FEHA). Here, this Court noted that Mary's 
and Susan's claim *would require the City to enforce its drug and anti-encampment laws to a greater 
extent than it now does.” ECF No. 46 at 12. And “this would create legal and financial burdens on the 
City that the Tort Claims Act guards against." Id. Accordingly, as this Court previously held, *the City 


is entitled [to] immunity on [Mary and Susan's DPA claim]." ECF No. 46 at 12. 
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On the merits, Plaintiffs fail to state a cognizable DPA claim. Mary and Susan do not allege 
any details or facts supporting their DPA claims. Instead, they simply quote California Civil Code 
section 54(a) and a portion of section 54.1(a)(1). FAC, € 108. But California courts have made clear 
that *Sections 54 and 54.1 do not, by themselves, require []modifications to [] facilities." Baskin v. 
Hughes Realty, Inc., 25 Cal. App. 5th 184, 191 (2018); see also Marsh v. Edwards Theatres Cir., Inc. 
64 Cal. App. 3d 881, 886, 891 (1976). Any such requirement—to make a facility accessible—must 
arise from another source. Id. And California courts have held that the possible sources for such a 
requirement can be found in the ADA or separate California statutes. Id. Because the FAC does not 
allege the statutory basis for any requirement to make the City's facilities accessible, Mary and Susan 


fail to state a viable DPA claim. 


C. Plaintiffs? Public and Private Nuisance Claims Fail As A Matter Of Law 
(Fourth and Fifth Causes of Action) 


Plaintiffs' public nuisance claim is premised on the City's "failure to maintain the public 
property under its control and to enforce the laws requiring the same,” which Plaintiffs contend “is 
perpetuating and facilitating a public nuisance.” FAC, 4| 113. Plaintiffs’ allegations are insufficient to 
state a public nuisance cause of action. 

Where plaintiffs only allege harm that is experienced by the general public, they fail to state a 
public nuisance cause of action: A private party can maintain an action based on a public nuisance “if 
it is specially injurious to himself, but not otherwise." Cal. Civ. Code 8 3493 (emphasis added). Thus, 
*[t]he damage suffered must be different in kind and not merely in degree from that suffered by other 
members of the public." Koll-Irvine Ctr. Prop. Owners Ass’n v. Cnty. of Orange, 24 Cal. App. 4th 
1036, 1040 (1994) (emphasis added). Here, Plaintiffs allege that conditions which allegedly create a 
public nuisance impact the entire Tenderloin, including residents, businesses, and visitors. FAC, €f 6- 
37. Because Plaintiffs have alleged the harm they experienced is the same alleged harm caused to the 
general public, they failed to state a public nuisance cause of action and their claim should be 
dismissed with prejudice. See Koll-Irvine Ctr. Prop. Owners Ass’n, 24 Cal. App. 4th at 1040-41. 

Moreover, to state a nuisance cause of action, a plaintiff must establish the defendant had a 
duty to act. In re Firearm Cases, 126 Cal. App. 4th 959, 988 (2005). “The conduct necessary to make 


the actor liable for either a public or a private nuisance may consist of (a) an act; or (b) a failure to act 
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under circumstances in which the actor is under a duty to take positive action to prevent or abate the 
interference with the public interest or the invasion of the private interest.” Id. at 988 (citation 
omitted). Thus, “[l]iability for nuisance does not hinge on whether the defendant owns, possesses or 
controls the property, nor on whether he is in a position to abate the nuisance; the critical question is 
whether the defendant created or assisted in the creation of the nuisance.” People v. ConAgra Grocery 
Prods. Co., 17 Cal. App. 5th 51, 109 (2017) (emphasis added) (citation omitted). Here, Plaintiffs do 
not allege the City created the alleged public nuisance; nor do Plaintiffs allege the City had a 
mandatory duty with respect to any of the conduct alleged in the Complaint. Plaintiffs’ public nuisance 
action therefore fails. See In re Firearm Cases, 126 Cal. App. 4th at 988. 


Plaintiffs’ private nuisance claim is premised on the following: 


The City’s actions and inactions have created conditions or permitted conditions 
to exist that are harmful to the health, are indecent and offensive to the senses, 
obstruct the free passage and use of public parks, squares, streets, highway, and 
sidewalks, permit unlawful sales and consumption of illicit narcotics, illegal 
street vending, and constitute a fire hazard.... 


FAC, 4/118. Plaintiffs’ allegations are insufficient to state a private nuisance cause of action. 

To allege a private nuisance cause of action, a plaintiff must allege a disturbance in their 
property rights (that is, property rights in private land, not public land). Koll-Irvine Ctr. Prop. Owners 
Ass"n, 24 Cal. App. 4th at 1041—42. As noted above, Plaintiffs allege the conditions they claim 
establish a private nuisance are things that *obstruct the free passage and use of public parks, squares, 
streets, highway, and sidewalks, permit unlawful sales and consumption of illicit narcotics, illegal 
street vending, and constitute a fire hazard." FAC, 4 118. Thus, Plaintiffs do not allege in interference 
with their property rights. Accordingly, the Court should dismiss Plaintiffs’ fifth cause of action 
without leave to amend. See Koll-Irvine Ctr. Prop. Owners Ass’n, 24 Cal. App. 4th at 1041—42. 

As noted above, Plaintiffs do not allege the City created the allege private nuisance; nor do 
Plaintiffs allege the City had a mandatory duty with respect to any of the conduct alleged in the 
Complaint. Without a citation to a mandatory duty, Plaintiffs' private nuisance action fails. See In re 
Firearm Cases, 126 Cal. App. 4th at 988. 

Finally, to succeed on a public or private nuisance cause of action, a plaintiff must establish 


causation. Melton v. Boustred, 183 Cal. App. 4th 521, 542 (2010); In re Firearm Cases, 126 Cal. App. 
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4th at 988; Schaeffer v. Gregory Vill. Partners, L.P., 105 F. Supp. 3d 951, 967 (N.D. Cal. 2015 (“the 
elements of a private nuisance claim are the same as those for a public nuisance claim”). The 
challenged conduct must be both a “substantial factor in causing the alleged harm” (i.e., factual 
causation), Citizens for Odor Nuisance Abatement v. City of San Diego, 8 Cal. App. 5th 350, 361 
(2017), and the proximate cause of the resulting nuisance (i.e., legal causation); Martinez v. Pac. Bell, 
225 Cal. App. 3d 1557, 1565 (1990) (nuisance claims only extend to “damage which is proximately or 
legally caused by the defendant’s conduct, not to damage suffered as a proximate result of the 
independent intervening acts of others”). Plaintiffs’ FAC fails to sufficiently allege either factual or 
legal causation. 

Here, independent, non-City actors are the direct cause of Plaintiffs’ alleged harms— 
impassable sidewalks, dangerous drug dealers, getting stuck by a discarded syringe, smoky fires, 
threats of harm, loss of business. FAC «€ 37, 49-54, 61, 63, 66, 70, 75, 86-87, 92. Plaintiffs do not 
allege that the City placed items on the sidewalk, threatened them, started fires, discarded syringes, or 
stopped patronizing the Plaintiff-hotels. Instead, the FAC alleges five City “acts”: (1) the City has 
“opened numerous ‘centers’ in the Tenderloin” without so much as identifying a single particular 
center or what they allegedly do wrong; (2) *operated an illegal narcotics consumption site" that 
closed in 2022; (3) “indirectly supported” a “renegade” consumption site that operated for a single 
day; (4) "supports addicts who refuse" shelter offers by providing medical care and other life- 
sustaining services; and (5) the City provides financial support for nonprofits that provide *drug 
paraphernalia” to “addicts.” FAC {1 12-37. 

Each of these is several, or more, steps removed from the third-parties’ harm-causing actions 
and Plaintiffs do not allege any facts from which the Court can reasonably infer a causal link. For 
example, even accepting the allegations about the consumption sites, the FAC contains nothing but 
conclusions about how a site that closed 18 months ago and one that operated for a single day a year 
ago are presently causing the alleged harms. Plaintiffs do not even identify the alleged “centers,” let 
alone allege facts supporting an inference that they are currently causing the alleged harms. Nor do 
they allege any facts showing how life-supporting care for the unhoused is causing the alleged harms. 


They merely allege, incorrectly, that such support is unavailable in other neighborhoods. Finally, the 
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FAC provides no facts to connect the City’s financial support for one nonprofit to the distribution of 
fentanyl smoking kits, let alone connect that distribution to the cavalcade of alleged harms. 

Plaintiffs’ lack of non-conclusory causation allegations is particularly stark given the 
allegations in the related UC Law case, which alleged nearly identical street condition in the 
Tenderloin. That case blamed the same harms on City inaction and noted the long history of poor 
street conditions and drug use in the Tenderloin. Importantly, that case’s identical “harms” all predate 
the City's alleged “acts” here. Given the related case's contradictory causation allegations, the FAC's 
failure to allege facts supporting this case's alternative causal chain is especially striking. 

Even if Plaintiffs had alleged factual causation, the alleged harms are too remote from the 
alleged acts to allege a nuisance claim. Nuisance claims fail for lack of proximate cause where the 
defendant acted lawfully and the plaintiff “suffered as a proximate result of the independent 
intervening acts of others." Martinez, 225 Cal. App. 3d at 1565 (affirming dismissal of nuisance claim 
where defendants' maintenance of a telephone booth that attracted drug dealing allegedly caused 
plaintiff to be shot by a criminal involved in the drug trade at the phone); In re Firearm Cases, 126 
Cal. App. 4th at 989 (holding no causal connection where plaintiffs claimed defendants lawful 
production of firearms resulted in harms that were proximately caused by others' illegal sales or use of 
those firearms). As set out above, all of the alleged harms are the direct result of others' independent 
intervening acts (e.g., cluttering sidewalks, discarding needles, threatening Plaintiffs, starting fires, 
etc.). And, each of the alleged ongoing City acts is lawful activity (e.g., funding non-profits providing 
housing and other services, providing medical and other services, opening “centers,” extending the 
COVA Hotel's use as non-congregate shelter); the FAC does not allege otherwise. Accordingly, the 
FAC fails to allege the harms they suffer were proximately caused by the ongoing challenged actions. 

Accordingly, Plaintiffs’ public and private nuisance claims both fail as a matter of law. 

IIl. PLAINTIFFS’ STATE-CREATED DANGER CLAIM FAILS AS A MATTER OF LAW 

A state-created danger claim arises from the Due Process Clause. The clause does not obligate 
governments to “protect the life, liberty, and property of its citizens against invasion by private 
actors," DeShaney v. Winnebago Cnty. Dep't of Soc. Servs., 489 U.S. 189, 195 (1989), and *does not 


confer any affirmative right to governmental aid," subject to a narrow exception, referred to as the 
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state-created danger doctrine, which applies in circumstances when a state actor affirmatively places 
the plaintiff in danger by acting with deliberate indifference to a known or obvious danger. Patel v. 
Kent Sch. Dist., 648 F.3d 965, 971 (9th Cir. 2011). 

Plaintiffs’ state-created danger doctrine claim (sixth cause of action) fails for four reasons. 
First, Plaintiffs inappropriately base their claim on the City’s omissions, not affirmative conduct. 
Omissions cannot form the basis of a state-created danger claim as a matter of law. Second, the 
generalized due process interests Plaintiffs allege are not sufficiently particularized to state a claim. “A 
danger is ‘particularized’ if it is directed at a specific victim,” not an entire neighborhood such as the 
Tenderloin. Sinclair v. City of Seattle, 61 F.4th 674, 682 (9th Cir. 2023), cert. denied, 144 S. Ct. 88 
(2023). Third, Plaintiffs' state-created danger claim suffers from the same causation issues as their 
nuisance claims discussed above. And fourth, Plaintiffs have not and cannot plausibly allege the City 
acted with deliberate indifference to the risk of their alleged injuries because the conduct about which 
Plaintiffs complain is too far removed from the injuries they put forward and Plaintiffs did not suffer a 
serious bodily injury. Each is a separate and independent reason to dismiss Plaintiffs’ state-created 


danger claim without leave to amend. 


A. The FAC Seeks to State A State-Created Danger Claim Based on Omissions, 
Which Is Inappropriate As A Matter Of Law 


The first question in the state-created danger analysis is whether the state actor took “any 
affirmative actions" that placed the plaintiff *in [a] danger that [they] otherwise would not have faced" 
absent the state's conduct. Kennedy v. City of Ridgefield, 439 F.3d 1055, 1063 (9th Cir. 2006). 
Omissions, as a matter of law, are not sufficient to state a claim and a plaintiff's attempt to recast 
“alleged omissions as intentional decisions” do not “turn the[] omissions into affirmative exercises of 
the state's power" that could support a claim. Lamberth v. Clark Cnty. Sch. Dist., 698 Fed. App'x 387, 
388 (9th Cir. 2017) (unpublished memorandum); see also Phommathep v. Cnty. of Tehama, No. 22- 
15132, 2023 WL 2400802, at *2 (9th Cir. Mar. 8, 2023) (unpublished memorandum) (“declining to 
arrest an individual does not constitute an affirmative act"). 

Plaintiffs rest their state-created danger claim on the City’s “acts and omissions." FAC, § 122. 


For example, they continue to complain that the City “fail[ed] to uphold its obligations to maintain 
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clear and accessible sidewalks,” and failed to enforce certain criminal laws in the Tenderloin. Id. at 
{| 98, 34-37. These omissions cannot support a claim and Plaintiffs’ state-created danger claim can 
only be assessed in the context of any affirmative conduct they allege the City undertook, not any 
other extraneous allegations in the FAC. 

B. The FAC Lacks Plausible Allegations of a Sufficiently Particularized Danger 

Although Plaintiffs complain about conditions in the Tenderloin generally, the state-created 
danger doctrine requires Plaintiffs to plausibly allege they were exposed to a unique particularized 
danger, not one that impacted the entire neighborhood. See e.g., FAC, 44 6, 11, 36-37. A particularized 
danger in the context of the state-created danger doctrine “naturally[] contrasts with a general one,” 
and “is a danger . . . relating to . . . a single person or thing.” Sinclair, 61 F.4th at 682 (citation and 
quotation marks omitted). 

As a judge in this District ruled when dismissing a state-created danger claim against the City, 
“[b]Jecause nothing in this case distinguished [plaintiff] from the general public at the time of the City 
Defendants' alleged wrongful conduct . . . the City Defendants cannot be held liable for a due process 
violation on a theory of state-created danger." Steinle v. City & Cnty. of San Francisco, 230 F. Supp. 
3d 994, 1024 (N.D. Cal. 2017), aff'd, 919 F.3d 1154 (9th Cir. 2019) (Steinle IT). In Steinle II, a 
shooting victim's estate sued the City after she was killed by a felon that had previously been in the 
City's custody, and where the City's policy prohibited it from responding to the federal government's 
request to provide it with 48-hours' notice before the City released the shooter so that he could be 
transferred to federal custody. The court acknowledged the victim's death was “senseless” and 
“preceded by a series" of government actions “that have been subject to much criticism," id. at 1003, 
but agreed the estate could not state a claim against the City because the state-created danger doctrine 
requires the government to place “a specific, identifiable person[] in a greater position of danger,” and 
the estate's allegations, while tragic, fell short because the danger the victim faced was the same 
danger any other person in the City would have faced as a result of the policy. Id. at 1008. 

The Ninth Circuit reached similar decisions last year in Sinclair and again in Hall v. City of 


Portland, No. 22-35705, 2023 WL 5527854 (9th Cir. Aug. 28, 2023) (unpublished memorandum), in 
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both cases affirming the district court's order granting a motion to dismiss because the complaint 
lacked factual allegations of a particularized injury. 

In Sinclair, the mother whose child was shot after the police “took the unprecedented step of 
surrendering an entire precinct and a large area of the surrounding neighborhood to protestors" in the 
wake of George Floyd’s death failed to state a claim against the city. Sinclair, 61 F.4th at 676. The 
Ninth Circuit was “sympathetic to [her] efforts to hold the City accountable for the death of her son,” 
but affirmed dismissal because "the danger to which the City contributed was not particularized to 
[her] or her son, or differentiated from the generalized dangers posed by crime." Id. 

Like Plaintiffs here, the protesters in Sinclair were alleged to be out “at all hours” and that 
“violence, vandalism of homes and businesses, open drug use, and other crimes proliferated in the 
lawless area" after police withdrew from the neighborhood. Id. at 677. The danger on which the 
plaintiff relied was not particularized because “the dangers that [her son] faced as a result of the City 
ignoring the lawlessness and crime occurring in the [Seattle neighborhood] were the same as anyone 
else; the City did not create a danger that posed a specific risk to [the plaintiff]." Id. at 682-83. The 
mother “fail[ed] to allege that the City had any previous interactions with her son, directed any actions 
toward him, or even knew of her son's existence until he was killed” and instead “alleged that the City 
left all visitors to [the neighborhood] in a much more dangerous position than it found them." Id. at 
683. Under the circumstances, it was “at the ballot box” and not the courthouse, that the mother “must 
hold the City accountable" for its perceived failures. Id. at 684. 

In Hall, the Ninth Circuit affirmed dismissal of Hall's complaint against the City of Portland 
based on an allegation that he was injured during a confrontation with protestors because the police 
failed to protect him. Rather than showing the City's affirmative actions exposed him to a danger 
different from what others faced, *Hall's allegations describe the danger as generalized and 
experienced by all who chose to enter Portland,” with allegations that “describe[] city-wide danger on 
a grand and unprecedented scale, but do[] not explain why he in particular was endangered differently 
than the public at large." Hall, 2023 WL 5527854, at *1. In the same way, Plaintiffs' allegations in this 


case apply to anyone who enters the Tenderloin. 
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The rule from Sinclair, Hall, and Steinle that “the state-created danger doctrine does not 
encompass claims that policy decisions increased danger to the public as a whole" makes practical 
sense in addition to correctly construing “particularized danger." Steinle II, 230 F. Supp. 3d at 1023. 
To interpret the doctrine in the way Plaintiffs seek would allow any individual to assert a claim against 
a municipality for all generally-applicable policies they disfavor; this *would represent a significant 
expansion of the doctrine and would subject virtually any decision by policymakers in the field of 
public safety, who often must weigh known risks to public safety on either side of a decision, to post- 
hoc second guessing." Id. at 1024. 

C. The FAC Lacks Plausible Allegations Demonstrating Causation 

The same causation arguments that doom Plaintiffs' nuisance claims above also doom their 
state-created danger claims here because both are based on the same conduct. Where a complaint lacks 
a sufficiently plausible link between cause and effect, it must be dismissed. See e.g., Phommathep, 
2023 WL 2400802, at *2 (affirming dismissal because causal allegations were not sufficiently 
plausible). 

Plaintiffs also mischaracterize the *but-for" world they would have faced. The danger needed 
to plausibly allege a state-created danger claim needs to be one that the plaintiff “would not otherwise 
have faced" absent the defendant's conduct. Hall, 2023 WL 5527854, at *1 (citation and quotation 
marks omitted). This standard considers not what position Plaintiffs would be in if the City took 
different action, but what position Plaintiffs would be in the City took no action. Therefore, Plaintiffs 
must, yet cannot, show they would have been better off if the City had no plan of action in the 
Tenderloin, rather than arguing the City should have had a different plan. 

In Johnson v. City of Seattle, the plaintiffs argued that the police's change in the crowd control 
policies resulted in third parties assaulting plaintiffs during a Mardi Gras event. Johnson v. City of 
Seattle, 474 F.3d 634 (9th Cir. 2007). The Court characterized the policy change as “calamitous,” but 
ultimately inadequate because the policy change “did not place [the plaintiffs] in any worse position 
than they would have been had the police not come up with any operational plan whatsoever." Id. at 
639, 641; see also Taylor by & through Davies v. Cnty. of Los Angeles, No. 20-56021, 2021 WL 
4596583, at *1 (9th Cir. Oct. 6, 2021) (affirming judgment for defendant where “[t]he probability ... is 
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extremely speculative [Citation.] that [plaintiff] would have been better off unconscious in a ditch” on 
the side of the road if the city had not acted to bring him to a parking lot) (unpublished memorandum). 
Here, too, Plaintiffs complain about the details of the City’s policies in the Tenderloin, but do not go 
so far to allege that they would be in a better place if the City had no operational plan in the 
Tenderloin whatsoever. Such allegations would not be plausible, given Plaintiffs’ general concerns 
about lawlessness in the area. And like the allegations in Johnson, they are ultimately inadequate to 
state a claim against the City. 

D. The FAC Lacks Plausible Allegations Demonstrating Deliberate Indifference 

Deliberate indifference to a known or obvious risk is an essential element of a state-created 
danger claim, yet Plaintiffs have not plausibly alleged the City acted with deliberate indifference 
because Plaintiffs’ claimed injuries are too far afield from the conduct alleged and are not sufficiently 
serious. 

1. Plaintiffs’ Claims Are Too Attenuated 

Deliberate indifference is “a stringent standard of fault, requiring proof that a municipal actor 
disregarded a known or obvious consequence of his action." Bd. of Cnty. Comm'rs of Bryan Cnty., 
Okla. v. Brown, 520 U.S. 397, 410 (1997). It requires even more than gross negligence, L.W. v. 
Grubbs, 92 F.3d 894, 897 (9th Cir. 1996). “[A] generalized showing of risk" is not enough, Bd. of 
Cnty. Comm'rs of Bryan Cnty., Okla., 520 U.S. at 410-11, and the standard is only satisfied when the 
state actor recognizes the unreasonable risk and “actually intends to expose the plaintiff to such risk 
without regard to the consequences to the plaintiff." Grubbs, 92 F.3d at 899 (citation and quotation 
marks omitted). To state a claim, plaintiff must plausibly allege *the defendant knows that something 
is going to happen but ignores the risk and exposes [the plaintiff] to it." Patel, 648 F.3d at 974 
(citation and quotation marks omitted). 

Plaintiffs fail to link the City's affirmative conduct to their alleged injuries. For example, 
Plaintiffs complain that the City offers services to homeless individuals in the Tenderloin and offers 
“street-based care" and supplies to Tenderloin residents “struggling with substance use disorders” who 
refuse shelter. FAC, «4 17-20. But have not alleged how offers of shelter, care, or outreach supplies, 


would subject Plaintiffs to throngs of crowds outside their homes in the evening hours. Plaintiffs also 
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allege that the City purchased a Tenderloin building in December 2021 “with the intent of operating a 
narcotics consumption site," but admit no such program has opened. FAC, {1 22-24. There is no 
plausible explanation for why the City should have reasonably foreseen that purchasing the building 
would lead to Plaintiffs’ alleged injuries. At best, Plaintiffs allege conduct that could be interpreted as 
*mak[ing] a violation of rights more likely,” but this is not enough to plausibly allege a claim under the 
state-created danger doctrine because making a violation more likely does not "give rise to an 
inference that" the City’s conduct “produced a specific constitutional violation." Bd. of Cnty. Comm'rs 
of Bryan Cnty., Okla., 520 U.S. at 410-11. All Plaintiffs ultimately allege are the type of “threadbare 
recitals" that cannot survive at the pleading stage. Ashcroft, 556 U.S. at 663 ("the first tenant that a 
court must accept a complaint's allegations as true is inapplicable to threadbare recitals of a cause of 
action’s elements, supported by mere conclusory statements); see e.g., FAC, €| 16 (“The effects and 
consequences of the City's direct and indirect" conduct “are foreseeable”). They are “not enough to 
constitutionalize a state tort" and are grounds to dismiss their state-created danger claim. Patel, 648 
F.3d at 976 (citation and quotation marks omitted). 

2. The FAC Lacks Plausible Allegations Of A Sufficiently Serious Injury 

Deliberate indifference requires the state actor to act “despite his knowledge of a substantial 
risk of serious harm.” Solis v. Cnty. of Los Angeles, 514 F.3d 946, 957 (9th Cir. 2008) (citation 
omitted). The primary due process interests Plaintiffs allege the City infringed are their use and enjoy 
City sidewalks and a financial loss for the corporate Plaintiffs from lower hotel bookings due to 
general neighborhood decline. See e.g., FAC, € 37, 49-50, 54, 61, 63, 66, 70, 75 (right of way); 86- 
87, 92 (loss of prospective business). These are not the type of serious harm the courts fashioned the 
state-created danger doctrine to redress. 

The earliest Ninth Circuit case recognizing the state-created danger doctrine concerned a 
woman who was raped after a police officer stopped the car in which she was a passenger, arrested the 
driver, and impounded the car leaving her to walk five-mile home alone late at night through a high- 
crime area. Wood v. Ostrander, 879 F.2d 583 (9th Cir. 1989). In the intervening years, the Ninth 
Circuit has applied the doctrine in cases of similarly serious cases of assault, shootings, and death. See 


e.g., Bracken v. Okura, 869 F.3d 771 (9th Cir. 2017) (assault); Hernandez v. City of San Jose, 897 
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F.3d 1125 (9th Cir. 2018) (same); Martinez v. High, 91 F.4th 1022 (9th Cir. 2024) (same); Kennedy v. 
City of Ridgefield, 439 F.3d 1055 (9th Cir. 2006) (shooting); Nicholson v. City of L.A., 935 F.3d 685 
(9th Cir. 2019) (same); Corgan v. Keema, 765 Fed.App'x 228 (9th Cir. 2019) (same); Penilla v. City 
of Huntington Park, 115 F.3d 707 (9th Cir. 1997) (death); Munger v. City of Glasgow, 272 F.3d 1082 
(9th Cir. 2000) (same); Davis v. Washington State Department of Social and Health Services, 773 
Fed.App'x 367 (9th Cir. 2019) (same); Sandoval v. County of San Diego, 985 F.3d 657 (9th Cir. 2021) 
(same); Murguia v. Langdon, 61 F.4th 1096 (9th Cir. 2023) (same); Polanco v. Diaz, 76 F.4th 918 (9th 
Cir. 2023) (same). Plaintiff in one lawsuit unsuccessfully sought to expand the doctrine arguing that 
the county's failure to remove him from an unfit foster parent caused him emotional distress after his 
sibling was killed when she ingested methamphetamine, finding this was not the kind of harm the 
doctrine was able to redress. J.P. by & through Villanueva v. Cnty. of Alameda, 803 F.App'x 106, 108 
(9th Cir. 2020) (“Our cases have not recognized a Fourteenth Amendment violation under [the state- 
created danger doctrine] for emotional distress alone"). 

The Ninth Circuit has never expanded the state-created danger doctrine to redress the types of 
sidewalk accessibility and economic losses Plaintiffs raise here nor should it given that the doctrine is 
a narrow, limited exception to a general rule of non-liability. This is true for all Plaintiffs, but 
especially so for the corporate Plaintiffs—Phoenix Hotel SF, LLC, Funky Fun, LLC and 2930 El 
Camino, LLC—who are by definition incapable of experiencing the type of serious physical injury 
that the doctrine requires. 

IV. DISMISSAL WITHOUT LEAVE TO AMEND IS APPROPRIATE 

The general rule that leave to amend should be freely given when justice so requires, should 
not be misstated as a rule that to amend is appropriate in every case. Fed. R. Civ. Proc. 15(a). A court 
need not grant leave to amend if “it is absolutely clear that the deficiencies of the complaint could not 
be cured by amendment." Cato v. United States, 70 F.3d 1103, 1106 (9th Cir. 1995). The City 
successfully moved to dismiss each of the four challenged causes of action when Plaintiffs pleaded 
them in the original complaint. ECF No. 46. The motion was fully briefed and the Court issued a 
reasoned opinion explaining the legal and factual shortcomings in the complaint. Id. The prior round 


of briefing gave Plaintiffs fair notice of the inadequacies in their nuisance and state-created danger 
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claims. Although the Court gave Plaintiffs 21 days to correct those deficiencies, Plaintiffs filed the 
FAC after just seven days, indicating they did not need additional time to put forward the strongest 
version of their claims. But their second attempt fails for the same reasons as the first, which proves 
that further leave to amend would be futile. 

The Ninth Circuit has affirmed dismissals without leave to amend, even as to an original 
complaint where amendment is futile. See In re Tracht Gut, LLC, 836 F.3d 1146, 1155 (9th Cir. 2016) 
(affirming dismissal without leave to amend where the court granted no prior amendment because 
amendment was futile); In re Garabed Melkonian Tr., 235 Fed.App’x 404, 406 (9th Cir. 2007) 
(affirming dismissal without leave to amend and where court granted no prior amendment where “[a]ll 
of appellant's proposed amendments would be futile"); Schmier v. U.S. Court of Appeals for Ninth 
Circuit, 279 F.3d 817, 824 (9th Cir. 2002) (affirming dismissal of original complaint without leave to 
amend where it was not factually possible for plaintiff to satisfy the standing requirements). Here, the 
Court also already afforded the Plaintiffs more than the law requires. 

CONCLUSION 
For the foregoing reasons, the City respectfully requests the Court grant the City's motion and 


dismiss Plaintiffs’ four causes of action without leave to amend. 


Dated: August 9, 2024 
DAVID CHIU 
City Attorney 
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CITY AND COUNTY OF SAN 
FRANCISCO, a California public entity, 


Defendant. 
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REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF DEFENDANT'S MOTION TO 
DISMISS PLAINTIFFS’ FIRST AMENDED 
COMPLAINT FOR INJUNCTIVE AND 


EQUITABLE RELIEF 

Hearing Date: October 10, 2024 

Time: 2:00 p.m. 

Place: Courtroom 6 — 2nd Floor 
Trial Date: None set. 

Attachments: Exhibits A-M 
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In reviewing a motion to dismiss, courts may take judicial notice of a fact that is “not subject to 
reasonable dispute," i.e., that is “generally known" or “can be accurately and readily determined from 
sources whose accuracy cannot reasonably be questioned." Kang v. PayPal Holdings, Inc., 620 F. 
Supp.3d 884, 895 (N.D. Cal. 2022); see also Fed. R. Evid. 201(b). “[A] court may take judicial notice 
of ‘matters of public record.’ " Lee v. City of Los Angeles, 250 F.3d 668, 689 (9th Cir. 2001). 

Court may also take judicial notice under Federal Rule of Evidence 201(b) and (c)(1) of the 
full text of the Mayor's and the Governor's emergency proclamations. See, e.g., Armstrong v. 
Newsom, No. CV 20-3745-GW-ASX, 2020 WL 5585053, at *1 (C.D. Cal. Aug. 3, 2020); Reclaim 
Idaho v. Little, 469 F. Supp. 3d 988, 995 (D. Idaho 2020), remanded on other grounds, Reclaim Idaho 
v. Little, 826 F. App'x 592, 595 (9th Cir. 2020). 

Accordingly, Pursuant to Federal Rule of Evidence 201 and supporting caselaw, Defendant 
City and County of San Francisco (“City”) requests that the Court take judicial notice of the following 
documents filed in support of the City's motion to dismiss. 

l. Attached hereto and marked as Exhibit A is a true and correct copy of the Proclamation 
by the Mayor Declaring the Existence of a Local Emergency (COVID-19). 

2. Attached hereto and marked as Exhibit B is a true and correct copy of the Proclamation 
by the Governor declaring a statewide emergency (COVID-19). 

3: Attached hereto and marked as Exhibit C is a true and correct copy of the Mayor’s 
Termination of Orders Issued Under Proclamation of Local Emergency (COVID-19). 

4. Attached hereto and marked as Exhibit D is a true and correct copy of the Mayor's 
Termination of Orders Issued Under Proclamation of Local Emergency(COVID-19). 

5. Attached hereto and marked as Exhibit E is a true and correct copy of the Governor's 
Proclamation Terminating State Emergency (COVID-19). 

6. Attached hereto and marked as Exhibit F is a true and correct copy of the Proclamation 
by the Mayor Declaring the Existence of a Local Emergency Drug Overdoses in the Tenderloin. 

T: Attached hereto and marked as Exhibits G, H, and I are true and correct copies of the 
supplements to the Proclamation by the Mayor Declaring the Existence of a Local Emergency Drug 


Overdoses in the Tenderloin. 
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8. Attached hereto and marked as Exhibit J is a true and correct copy of the Board of 
Supervisor's motion indicating that the Proclamation by the Mayor Declaring the Existence of a Local 
Emergency Drug Overdoses in the Tenderloin would expire on June 30, 2022. 

9. Attached hereto and marked as Exhibit K is a true and correct copy of a July 20, 2024 
article from the San Francisco Chronicle. 

10. Attached hereto and marked as Exhibit L is a true and correct copy of a July 11, 2024 
from Plaintiffs’ counsel to Mayor London Breed regarding the COVA Hotel, which is located on Ellis 
Street in the Little Saigon district of the Tenderloin. 

11. Attached hereto and marked as Exhibit M is a true and correct copy of December 26, 


2023 article from the San Francisco Chronicle. 


Dated: August 9, 2024 


DAVID CHIU 

City Attorney 

YVONNE R. MERE 

Chief Deputy City Attorney 
WAYNE SNODGRASS 
TARA M. STEELEY 
THOMAS S. LAKRITZ 
JOHN H. GEORGE 
KAITLYN M. MURPHY 
Deputy City Attorneys 


By: /s/ Thomas S. Lakritz 
THOMAS S. LAKRITZ 


Attorneys for Defendant 
CITY AND COUNTY OF SAN FRANCISCO 
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OFFICE OF THE MAYOR . 
SAN FRANCISCO 


LONDON N. BREED 
MAYOR 


PROCLAMATION BY THE MAYOR DECLARING 
THE EXISTENCE OF A LOCAL EMERGENCY 


WHEREAS, California Government Code Sections 8550 et seq., San Francisco Charter 
Section 3.100(13) and Chapter 7 of the San Francisco Administrative Code empower the 
Mayor to proclaim the existence of a local emergency, subject to concurrence by the 
Board of Supervisors as provided in the Charter, in the case of an emergency threatening 
the lives, property or welfare of the City and County or its citizens; and 


WHEREAS, The United States has confirmed cases of individuals who have a severe 
acute respiratory illness caused by a novel (new) coronavirus (“COVID-19” or “the 
virus”) first detected in Wuhan, Hubei Province, People’s Republic of China (“China”). 
The virus was first reported in China on December 31, 2019. As of February 24, 2020, 
the World Health Organization (“WHO”) has reported approximately 77,262 confirmed 
cases of COVID-19 in China, more than the number of confirmed cases of Severe Acute 
Respiratory Syndrome (SARS) during its 2003 outbreak. An additional 2,069 cases have 
been confirmed across 29 other countries; in many of these cases, the infected individuals 
had not visited China. More than 2,500 people have died from the virus, including 23 
outside of China. The number of confirmed cases has continued to escalate dramatically 
over a short period of time; and 


' WHEREAS, WHO officials now report that sustained human-to-human transmission of 
the virus is occurring. Transmission from an asymptomatic individual has been 
documented. Although the majority of individuals infected with COVID-19 recover from 
the disease without special treatment, approximately 1 in 6 may become seriously ill. 
Manifestations of severe disease have included severe pneumonia, acute respiratory 
distress syndrome, septic shock, and multi-organ failure. Approximately 296 of the people 
confirmed infected with COVID-19 have died; and 


WHEREAS, On January 30, 2020, WHO declared the COVID-19 outbreak a public 
health emergency of international concern, and on January 31, 2020, the U.S. Department 

. of Health and Human Services declared a Public Health Emergency for the United States; 
and 


—: The Centers for Disease Control and Prevention (“CDC”) has determined 
that the virus presents a serious public health threat, requiring coordination among state 
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MAYOR 
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and local health departments to ensure readiness for potential health threats associated 
with the virus; and 


WHEREAS, The CDC has issued guidance to local and State health departments, 
including San Francisco’s Department of Public Health (“DPH”), concerning risk 
assessment and public health management of persons with potential exposure to COVID- 
19. These guidelines require DPH to make extraordinary efforts to monitor ongoing 
communicable disease threats and prepare for management of individuals who may have 
been exposed to COVID-19; and i 


WHEREAS, DPH, the Department of Emergency Management, and other City partners 
have been working successfully and diligently to implement CDC guidelines, but now 
require additional tools and resources to protect the public health given the current state 
of the epidemic and the need for a sustained response; and 


WHEREAS, The City’s Director of Public Health has determined that DPH cannot 
‘comply with the CDC's guidance without immediate action beyond the City's ordinary 
response capabilities, including directing personnel and resources from other City 
departments to assist with the ongoing and developing threat of COVID-19; and 


WHEREAS, Conditions of extreme peril to the safety of persons and property have 
arisen; and 


WHEREAS, The Mayor does hereby proclaim that the aforesaid conditions of extreme 
peril warrant and necessitate the proclamation of the existence of a local emergency, 


NOW, THEREFORE, 


I, London N. Breed, Mayor of the City and County of San Francisco, proclaim the 
existence, effective immediately on February 25, 2020, of an emergency within the City 
and County threatening the lives, property or welfare of the City and County and its 
citizens; 


It is further ordered that: 
(1) All City and County officers and employees take all steps requested by the Director of 


Public Health to prevent the spread of COVID-19 and to prevent or alleviate illness or 
death due to the virus; and 
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(2) All City and County officers and employees take all steps requested by the Director of 
Public Health to qualify the City for reimbursement from the Federal Emergency 
Management Agency and for other state and federal relief as may be available to. 
reimburse the City for the expenses it incurs in addressing this emergency; and 


I further proclaim and order that: 


By the terms of this emergency declaration the government of the City and County of San 
Francisco is organized under the provisions of the Incident Command System (ICS), 
which system forms an essential part of the City's Emergency Operations Plan. The head 
of each City department and agency shall observe his or her proper relationship in the 
command structure outlined by the system and shall respond to the orders and requests of 
the Lead Department designated to exercise supervision over his or her department 
during the course of this emergency; 


Because of the extreme peril to its residents and visitors, the Governor of the State of 
California is hereby requested to include the area of the City and County of San 
Francisco in any emergency declaration by the State, and is further requested to ensure 
that the City and County is included in any emergency declaration that may be issued oy 
the President of the United States. 


And I further proclaim and order that: 


This declaration of a local emergency shall continue to exist until it is terminated by the 
Mayor or the Board of Supervisors. All departments of the City and County of San 
Francisco are strictly ordered to cooperate with the requests for material and personnel 
resources that may emanate from the Incident Command Staff of the City and County 
which is located in the Emergency Command Center of the City and County of San 
Francisco. 


DATED: ? h Spore 


London N. Breed 
Mayor of San Francisco 
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EXHIBIT B 


EXECUTIVE DEPARTMENT 
STATE OF CALIFORNIA 


PROCLAMATION OF A STATE OF EMERGENCY 


WHEREAS in December 2019, an outbreak of respiratory illness due 
to a novel coronavirus (a disease now known as COVID-19), was first 
identified in Wuhan City, Hubei Province, China, and has spread outside 
of China, impacting more than 75 countries, including the United States; 
and 


WHEREAS the State of California has been working in close 
collaboration with the national Centers for Disease Control and Prevention 
(CDC), with the United States Health and Human Services Agency, and 
with local health departments since December 2019 to monitor and plan 
for the potential spread of COVID-19 to the United States; and 


WHEREAS on January 23, 2020, the CDC activated its Emergency 
Response System to provide ongoing support for the response to COVID- 
19 across the country; and 


WHEREAS on January 24, 2020, the California Department of Public 
Health activated its Medical and Health Coordination Center and on 
March 2, 2020, the Office of Emergency Services activated the State 
Operations Center to support and guide state and local actions to 
preserve public health; and 


WHEREAS the California Department of Public Health has been in 
regular communication with hospitals, clinics and other health providers 
and has provided guidance to health facilities and providers regarding 
COVID-19; and 


WHEREAS as of March 4, 2020, across the globe, there are more 
than 94,000 confirmed cases of COVID-19, tragically resulting in more than 
3,000 deaths worldwide; and 


WHEREAS as of March 4, 2020, there are 129 confirmed cases of 
COVID-19 in the United States, including 53 in California, and more than 
9,400 Californians across 49 counties are in home monitoring based on 
possible travel-based exposure to the virus, and officials expect the 
number of cases in California, the United States, and worldwide to 
increase; and 


WHEREAS for more than a decade California has had a robust 
pandemic influenza plan, supported local governments in the 
development of local plans, and required that state and local plans be 
regularly updated and exercised; and 


WHEREAS California has a strong federal, state and local public 
health and health care delivery system that has effectively responded to 
prior events including the H1N1 influenza virus in 2009, and most recently 
Ebola; and 


WHEREAS experts anticipate that while a high percentage of 
individuals affected by COVID-19 will experience mild flu-like symptoms, 
some will have more serious symptoms and require hospitalization, 
particularly individuals who are elderly or already have underlying chronic 
health conditions; and 


WHEREAS it is imperative to prepare for and respond to suspected or 
confirmed COVID-19 cases in California, to implement measures to 
mitigate the spread of COVID-19, and to prepare to respond to an 
increasing number of individuals requiring medical care and 
hospitalization; and 


WHEREAS if COVID-19 spreads in California at a rate comparable to 
the rate of spread in other countries, the number of persons requiring 
medical care may exceed locally available resources, and controlling 
outbreaks minimizes the risk to the public, maintains the health and safety 
of the people of California, and limits the spread of infection in our 
communities and within the healthcare delivery system; and 


WHEREAS personal protective equipment (PPE) is not necessary for 
use by the general population but appropriate PPE is one of the most 
effective ways to preserve and protect California's healthcare workforce 
at this critical time and to prevent the spread of COVID-19 broadly; and 


WHEREAS state and local health departments must use all available 
preventative measures to combat the spread of COVID-19, which will 
require access to services, personnel, equipment, facilities, and other 
resources, potentially including resources beyond those currently 
available, to prepare for and respond to any potential cases and the 
spread of the virus; and 


WHEREAS | find that conditions of Government Code section 
8558(b), relating to the declaration of a State of Emergency, have been 
met; and 


WHEREAS | find that the conditions caused by COVID-19 are likely to 
require the combined forces of a mutual aid region or regions to 
appropriately respond; and 


WHEREAS under the provisions of Government Code section 
8625(c), | find that local authority is inadequate to cope with the threat 
posed by COVID-19; and 


WHEREAS under the provisions of Government Code section 8571, | 
find that strict compliance with various statutes and regulations specified 
in this order would prevent, hinder, or delay appropriate actions to 
prevent and mitigate the effects of the COVID-19. 


NOW, THEREFORE, I, GAVIN NEWSOM, Governor of the State of 
California, in accordance with the authority vested in me by the State 
Constitution and statutes, including the California Emergency Services 
Act, and in particular, Government Code section 8625, HEREBY PROCLAIM 
A STATE OF EMERGENCY fo exist in California. 


IT IS HEREBY ORDERED THAT: 


i 


in preparing for and responding to COVID-19, all agencies of the 
state government use and employ state personnel, equipment, 
and facilities or perform any and all activities consistent with the 
direction of the Office of Emergency Services and the State 
Emergency Plan, as well as the California Department of Public 
Health and the Emergency Medical Services Authority. Also, all 
residents are to heed the advice of emergency officials with 
regard to this emergency in order to protect their safety. 


. As necessary to assist local governments and for the protection 


of public health, state agencies shall enter into contracts to 
arrange for the procurement of materials, goods, and services 
needed to assist in preparing for, containing, responding to, 
mitigating the effects of, and recovering from the spread of 
COVID-19. Applicable provisions of the Government Code and 
the Public Contract Code, including but not limited to travel, 
advertising, and competitive bidding requirements, are 
suspended to the extent necessary to address the effects of 
COVID-19. 


. Any out-of-state personnel, including, but not limited to, medical 


personnel, entering California to assist in preparing for, 
responding to, mitigating the effects of, and recovering from 
COVID-19 shall be permitted to provide services in the same 
manner as prescribed in Government Code section 179.5, with 


respect to licensing and certification. Permission for any such 
individual rendering service is subject to the approval of the 
Director of the Emergency Medical Services Authority for 
medical personnel and the Director of the Office of Emergency 
Services for non-medical personnel and shall be in effect for a 
period of time not to exceed the duration of this emergency. 


. The time limitation set forth in Penal Code section 396, subdivision 


(b), prohibiting price gouging in time of emergency is hereby 
waived as it relates to emergency supplies and medical supplies. 
These price gouging protections shall be in effect through 
September 4, 2020. 


. Any state-owned properties that the Office of Emergency 


Services determines are suitable for use to assist in preparing for, 
responding to, mitigating the effects of, or recovering from 
COVID-19 shall be made available to the Office of Emergency 
Services for this purpose, notwithstanding any state or local law 
that would restrict, delay, or otherwise inhibit such use. 


. Any fairgrounds that the Office of Emergency Services 


determines are suitable to assist in preparing for, responding to, 
mitigating the effects of, or recovering from COVID-19 shall be 
made available to the Office of Emergency Services pursuant to 
the Emergency Services Act, Government Code section 8589. 
The Office of Emergency Services shall notify the fairgrounds of 
the intended use and can immediately use the fairgrounds 
without the fairground board of directors’ approval, and 


notwithstanding any state or local law that would restrict, delay, 
or otherwise inhibit such use. 


. The 30-day time period in Health and Safety Code section 
101080, within which a local governing authority must renew a 
local health emergency, is hereby waived for the duration of this 
statewide emergency. Any such local health emergency will 
remain in effect until each local governing authority terminates 
its respective local health emergency. 


. The 60-day time period in Government Code section 8630, within 
which local government authorities must renew a local 
emergency, is hereby waived for the duration of this statewide 
emergency. Any local emergency proclaimed will remain in 
effect until each local governing cuthority terminates its 
respective local emergency. 


. The Office of Emergency Services shall provide assistance to 
local governments that have demonstrated extraordinary or 
disproportionate impacts from COVID-19, if appropriate and 
necessary, under the authority of the California Disaster 
Assistance Act, Government Code section 8680 et seq., and 
California Code of Regulations, Title 19, section 2900 et seq. 


. To ensure hospitals and other health facilities are able to 
adequately treat patients legally isolated as a result of COVID- 
19, the Director of the California Department of Public Health 
may waive any of the licensing requirements of Chapter 2 of 
Division 2 of the Health and Safety Code and accompanying 
regulations with respect to any hospital or health facility 
identified in Health and Safety Code section 1250. Any waiver 
shall include alternative measures that, under the circumstances, 
will allow the facilities to treat legally isolated patients while 
protecting public health and safety. Any facilities being granted 
a waiver shall be established and operated in accordance with 
the facility's required disaster and mass casualty plan. Any 
waivers granted pursuant to this paragraph shall be posted on 
the Department's website. 


.To support consistent practices across California, state 
departments, in coordination with the Office of Emergency 
Services, shall provide updated and specific guidance relating 
to preventing and mitigating COVID-19 to schools, employers, 
employees, first responders and community care facilities by no 
later than March 10, 2020. 


12.To promptly respond for the protection of public health, state 
entities are, notwithstanding any other state or local law, 
authorized to share relevant medical information, limited to the 
patient's underlying health conditions, age, current condition, 
date of exposure, and possible contact tracing, as necessary to 
address the effect of the COVID-19 outbreak with state, local, 
federal, and nongovernmental partners, with such information to 
be used for the limited purposes of monitoring, investigation and 
control, and treatment and coordination of care. The 


EM 


an 


notification requirement of Civil Code section 1798.24, 
subdivision (i), is suspended. 


. Notwithstanding Health and Safety Code sections 1797.52 and 
1797.218, during the course of this emergency, any EMT-P 
licensees shall have the authority to transport patients to 
medical facilities other than acute care hospitals when 
approved by the California EMS Authority. In order to carry out 
this order, to the extent that the provisions of Health and Safety 
Code sections 1797.52 and 1797.218 may prohibit EMT-P 
licensees from transporting patients to facilities other than acute 
care hospitals, those statutes are hereby suspended until the 
termination of this State of Emergency. 


14.The Department of Social Services may, to the extent the 
Department deems necessary to respond to the threat of 
COVID-19, waive any provisions of the Health and Safety Code 
or Welfare and Institutions Code, and accompanying 
regulations, interim licensing standards, or other written policies 
or procedures with respect to the use, licensing, or approval of 
facilities or homes within the Department's jurisdiction set forth in 
the California Community Care Facilities Act (Health and Safety 
Code section 1500 et seq.), the California Child Day Care 
Facilities Act (Health and Safety Code section 1596.70 et seq], 
and the California Residential Care Facilities for the Elderly Act 
(Health and Safety Code section 1569 et seq.). Any waivers 
granted pursuant to this paragraph shall be posted on the 
Department's website. 


| FURTHER DIRECT that as soon as hereafter possible, this 
proclamation be filed in the Office of the Secretary of State and that 
widespread publicity and notice be given of this proclamation. 


IN WITNESS WHEREOF i have 
hereunto set my hand and caused 
the Great Seal of the State of 


ATTEST: 


ALEX PADILLA 
Secretary of State 
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LONDON N. BREED 
MAYOR 


OFFICE OF THE MAYOR 
SAN FRANCISCO 


TERMINATION OF ORDERS ISSUED UNDER PROCLAMATION OF LOCAL 
EMERGENCY 


WHEREAS, On February 25, 2020, the Mayor issued a Proclamation of Local 
Emergency (“Proclamation”) under California Government Code Sections 8550 et seq., 
San Francisco Charter Section 3.100(14), and Chapter 7 of the San Francisco 
Administrative Code, in connection with the imminent spread within the City of a novel 
(new) coronavirus (“COVID-19”’); and 


WHEREAS, The Mayor subsequently updated the Proclamation through the issuance 
of 48 Supplements to the Proclamation, including over 100 individual orders, many of 
which have been amended and in some cases terminated based on the status of the 
ongoing emergency and the public health response; and 


WHEREAS, On October 17, 2022, the Governor of the State of California announced 
that the statewide Declaration of Emergency ("Declaration") due to COVID-19, which 
originally issued on March 4, 2020, will terminate effective February 28, 2023; and 


WHEREAS, While certain of the Mayor's supplemental orders are still pending and 
remain necessary at this time, as summarized below, it is also appropriate to prepare for 
the orderly termination of these remaining orders given the scheduled termination of the 
Governor's Declaration, the current state of the pandemic, the status of the City's 
pandemic response, the City's policies regarding vaccination of City employees and 
employee return-to-work, the vaccination rates in San Francisco, and the current public 
health indicators; and 


WHEREAS, With respect to public meetings, Section 3 of the First Supplement 
suspended the requirement in the Charter that commissions, boards, and other City 
policy bodies meet in-person; Sections 6 and 8 of the 5th Supplement suspended 
various provisions of the Sunshine Ordinance for public meetings during the 
emergency; and Section 1 of the 45th Supplement allowed for the continuation of 
remote meetings under certain conditions; and 


WHEREAS, With respect to City employment and human resource practices, Section 3 
of the 16th Supplement authorized the City to waive the time restrictions that limit how 
long employees appointed under certain Charter provisions can remain employed by the 
City; and Section 1 of the 37th Supplement temporarily waived provisions of City law 
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to expedite the process of filling positions left vacant due to vaccination policy-related 
suspensions or terminations; and 


WHEREAS, With respect to vaccination requirements, Section 1 of the 38th 
Supplement imposed vaccination requirements on employees of City contractors who 
work in close proximity with City employees; and Section 2 of the 38th Supplement, as 
updated by Section 2 of the 41st Supplement, required members of City policy bodies to 
be fully vaccinated; and 


WHEREAS, With respect to facilitating the City's public health response, Section 3 of 
the 5th Supplement suspended provisions of the Planning Code and other local laws to 
enable temporary medical and public health facilities on City streets; Section 1 of the 
21st Supplement waived provisions of the Planning Code to allow schools to 
temporarily expand their premises to accommodate physical distancing requirements or 
increases in enrollment; and Section 1 of the 43rd Supplement authorized the City 
Administrator to issue fines for violations of the Health Officer's order requiring certain 
healthcare facilities to offer testing to patients within designated timeframes and to 
provide reports to the Department of Public Health; and 


WHEREAS, With respect to housing, Section 4 of the 5th Supplement suspended 
provisions of local law to facilitate the use of private hotel rooms for the COVID-19 
response effort; Section 1 of the 6th Supplement waived the City's hotel tax on such 
hotel rooms; Section 1 of the 15th Supplement authorized real property belonging to the 
Mayor's Office of Housing and Community Development to be used for temporary 
emergency housing for homeless, including tent encampments; and Section 2 of the 
28th Supplement waived provisions of local law to allow student housing to be used for 
temporary residential use by non-students; and 


WHEREAS, Section 3 of the 2nd Supplement suspended lien proceedings for 
delinquent water and sewer bills; and 


WHEREAS, Section 1 of the 44th Supplement authorized the City to continue funding 
for nonprofit contractors and grantees that were not performing services due to the 
emergency; and 


WHEREAS, Following the termination of the supplemental orders identified above, 
the Mayor wishes to delay termination of the Proclamation for a reasonable time, for the 
limited purposes of enabling the City to seek full reimbursement for eligible costs 
incurred in the emergency response from federal and state authorities as authorized by 
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law, and to facilitate an orderly transition with respect to the City's Shared Spaces 
Program; and 


WHEREAS, The remaining orders with respect to “Shared Spaces" programs consist 
of Section 1 of the 18th Supplement, which authorized the Department of Public Works 
to implement a program to allow restaurants and retail establishments to temporarily 
use privately owned open space in front of their premises; Section 3 of the 18th 
Supplement, as updated by Section 1 of the 23rd Supplement, which authorized the 
Planning Department to implement such a program; Section 1 of the 26th Supplement, 
which authorized the Director of Transportation to issue permits to close streets for 
outdoor dining, retail, and services; and Section 1 of the 27th Supplement, which 
authorized the Entertainment Commission to permit outdoor entertainment and outdoor 
amplified sound in connection with certain types of permitted events; 


NOW, THEREFORE 


I, London N. Breed, Mayor of the City and County of San Francisco, order that all 
supplemental orders identified herein, with the exception of the Shared Spaces orders, 
shall terminate effective 11:59 p.m. on February 28, 2023. 


Libr Boh 


London N. Breed 
Mayor of San Francisco 


DATED: January 25, 2023 
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LONDON N. BREED 
MAYOR 


OFFICE OF THE MAYOR 
SAN FRANCISCO 


TERMINATION OF PROCLAMATION OF LOCAL EMERGENCY 


WHEREAS, On February 25, 2020, the Mayor issued a Proclamation of Local 
Emergency (“Proclamation”) under California Government Code Sections 8550 et seq., 
San Francisco Charter Section 3.100(14), and Chapter 7 of the San Francisco 
Administrative Code, in connection with the imminent spread within the City of a novel 
(new) coronavirus (“COVID-19”’); and 


WHEREAS, Over the following three years, the Mayor updated the Proclamation 
through 48 Supplements to the Proclamation, including over 100 individual orders, to 
address the ongoing emergency and assist with the public health response; and 


WHEREAS, On February 28, 2023, the Governor’s Statewide Declaration of 
Emergency due to COVID-19, and the County Health Officer’s Order regarding 
COVID-19, were terminated; and 


WHEREAS, The Mayor has amended or terminated the 48 Supplements and individual 
orders over time, and at this time, none of these orders remain outstanding, but the 
Mayor has left the Proclamation in effect to enable the City to seek full reimbursement 
for eligible costs incurred in the emergency response from federal and state authorities 
as authorized by law; and 


WHEREAS, The Mayor anticipates it will not be necessary to keep the Proclamation in 
effect for this limited purpose beyond June 30, 2023, and desires to inform the public in 
advance of the date that the Proclamation will finally terminate; and 


WHEREAS, The Mayor wishes to honor the people of the City and County of San 
Francisco for their service to the City during this unprecedented emergency; 


NOW, THEREFORE 


I, London N. Breed, Mayor of the City and County of San Francisco, order that the 
Proclamation shall terminate effective 11:59 p.m. on June 30, 2023. 


p a 


London N. Breed 
Mayor of San Francisco 


DATED: May 3™, 2023 
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EXHIBIT E 


EXECUTIVE DEPARTMENT 
STATE OF CALIFORNIA 


A PROCLAMATION 
BY THE GOVERNOR OF THE STATE OF CALIFORNIA 
TERMINATING STATE OF EMERGENCY 


|, GAVIN NEWSOM, Governor of the State of California, having 
found pursuant to Government Code section 8629 that the conditions of 
extreme peril to the safety of persons and property declared in the State 
of Emergency proclamation listed below no longer exist, therefore 
proclaim that the State of Emergency proclaimed on the following date 
and in the following jurisdiction no longer exists, effective at 11:59 p.m. on 
February 28, 2023. Accordingly, any Executive Orders related to the 
terminated State of Emergency will also no longer be in effect as of 11:59 
p.m. on February 28, 2023. 


PROCLAMATION 


Emergency Date Jurisdiction 
Proclaimed 


COVID-19 March 4, 2020 Statewide 


| FURTHER DIRECT that as soon as hereafter possible, this 
Proclamation be filed in the Office of the Secretary of State and that 


widespread publicity and notice be given of this Proclamation. 


IN WITNESS WHEREOF | have 
hereunto set my hand and caused 
the Great Seal of the State of 
California to be affixed this 28th day 
of February 2023. 


GAVIN NEWS 
Governor of California 


ATTEST: 


SHIRLEY WEBER, PH.D. 
Secretary of State 
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OFFICE OF THE MAYOR 
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LONDON N. BREED 
MAYOR 


PROCLAMATION BY THE MAYOR DECLARING 
THE EXISTENCE OF A LOCAL EMERGENCY 


Drug Overdoses in the Tenderloin 


WHEREAS, California Government Code Sections 8550 et seq., San Francisco Charter 
Section 3.100(14), and Chapter 7 of the San Francisco Administrative Code empower the 
Mayor to proclaim the existence of a local emergency, subject to concurrence by the 
Board of Supervisors as provided in the Charter, in the case of an emergency threatening 
the lives, property or welfare of the City and County of San Francisco (the “City”’) or its 
citizens; and 


WHEREAS, Deaths from drug overdose are at epidemic levels in San Francisco. While 
the problem has gotten worse over the past few years and particularly over the course of 
the pandemic, recently the threat to public health, safety and welfare has become much 
graver and more imminent in the Tenderloin (as defined below) and demands emergency 
action; and 


WHEREAS, Deaths attributable to drug overdose in San Francisco have increased over 
200% since 2018. In 2020, over 700 individuals died from drug overdoses. The number 
of deaths in 2020 from drug overdose far exceeded the number of individuals who died of 
COVID-19; and 


WHEREAS, The COVID-19 pandemic exacerbated the overdose epidemic in 

San Francisco. In the eight months before the Health Officer issued the Shelter-In-Place 
Order (March 2020), the median number of weekly overdose deaths was 10, which 
increased to 15 after the Order, representing a 5096 increase. During this period, there 
was a significant increase in the number of people experiencing homelessness dying from 
drug overdoses; and 


WHEREAS, A main contributor to the rapid rise in drug overdoses and deaths in 

San Francisco is the recent increase in the prevalence of fentanyl in the illegal drug 
market. Fentanyl is highly addictive and potent, and it is more likely to lead to overdose 
than other drugs in common use today. There has been a significant increase in the 
deaths attributable to fentanyl since the onset of the COVID-19 pandemic. Fentanyl was 
a factor in more than 70% of overdose deaths between January and October 2021, an 
increase of nearly 2046 since 2019. Over the past year, the San Francisco Police 
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Department has confiscated over 23 kilos of fentanyl — more than four times the year 
before; and 


WHEREAS, As the situation with the COVID-19 pandemic has begun to improve, the 
drug overdose crisis in the City has continued unabated. Between January and November 
2021, nearly 600 San Franciscans died of a drug overdose; and 


WHEREAS, The Tenderloin neighborhood and the surrounding area, including the 
South of Market neighborhood, are the epicenter of the overdose crisis in the City. 
Between January and October 2021, 21% of overdose deaths occurred in the Tenderloin, 
with an additional 20% of deaths occurring in the South of Market neighborhood. These 
areas make up only 7% of the City’s population; and 


WHEREAS, Contacts between clients and the City’s non-profit partners running needle 
exchange programs in the Tenderloin increased nearly 30% in the period between July 
and September 2021 compared to the previous three months; and 


WHEREAS, The crisis in the Tenderloin has worsened in recent months. One of the 
City’s non-profit partners reported an over 35% increase in the distribution of Narcan in 
the Tenderloin between October 2021 and November 2021. Narcan is used to revive 
someone experiencing an overdose; and 


WHEREAS, Emergency medical calls for service designated as calls for a “sick person” 
in the Tenderloin have increased more than 150% between June and November 2021 
compared to the same period in 2020, and medical calls for service for all reasons during 
this time period also increased, indicative of serious public health issues likely 
attributable to the opioid crisis in the area; and 


WHEREAS, Other indicators of the opioid crisis in the Tenderloin are also present; 
street conditions in the Tenderloin and surrounding area have deteriorated in recent 
months. Calls to 311 concerning human waste, needles, and garbage on streets and 
sidewalks increased significantly between the fall of 2020 and the fall of 2021; and 


WHEREAS, There was a 38% increase in calls to the City’s Street Overdose Response 
Team between October and November 2021, and a 44% increase in calls regarding drug 
overdoses in the same period; and 
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WHEREAS, The rapidly deteriorating conditions in the Tenderloin caused by the opioid 
crisis put the lives of San Franciscans at serious risk, and the City must take action 
beyond the City's ordinary response capabilities, including re-appropriating resources to 
address the crisis, directing personnel from City departments to assist with the response, 
implementing crisis response sites for individuals to obtain medical help and services, 
and quickly procuring goods and services to address the crisis; and 


WHEREAS, Conditions of extreme peril to the safety of persons and property have 
arisen; and 


WHEREAS, The Mayor proclaims that all of these conditions of extreme peril warrant 
and necessitate the proclamation of the existence of a local emergency, 


NOW, THEREFORE, 


I, London N. Breed, Mayor of the City and County of San Francisco, proclaim the 
existence, effective immediately on December 17, 2021 and for limited duration specified 
below, of an emergency within the City threatening the lives, property or welfare of the 
City and County and its citizens. 


It is further ordered that: 


(1) All City officers and employees take all steps requested by the Executive Director of 
the Department of Emergency Management to address the emergency conditions of the 
overdose and overdose death crisis in the Tenderloin. For purposes of this Proclamation, 
the “Tenderloin” means the San Francisco Police Department's Tenderloin District and 
the additional area within a one-block perimeter of that District. 


(2) AII City officers and employees take all steps requested by the Executive Director of 
the Department of Emergency Management to qualify the City for reimbursement from 

the Federal Emergency Management Agency and for other state and federal relief as may 
be available to reimburse the City for the expenses it incurs in addressing this emergency. 


(3) Notwithstanding any other restriction in local law except Charter Section 9.118, City 
departments entering agreements related to the City's response to the emergency, 
including contracts for the procurement of commodities or services, contracts for public 
works, and grant agreements, shall comply with the procedural requirements of 

Section 21.15 of the Administrative Code (for agreements that are otherwise subject to 


3 
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Chapter 21 or Chapter 21G) or Section 6.60 of the Administrative Code (for agreements 
that are otherwise subject to Chapter 6). Civil Service Commission approval of such 
agreements is waived. Within 30 days of execution of the agreement departments must 
report any agreement that would have required approval by the Civil Service Commission 
to the Civil Service Commission. 


(4) Temporary facilities implemented for purposes of offering services as part of the 
emergency response, such as public health, behavioral health, social, or housing services, 
as recommended by the Director of the Department of Emergency Management or the 
Director's designee and authorized by the Mayor or the Mayor's designee, shall be 
allowed in the Tenderloin, including on any City sidewalks or parks; any provision in 
City law that limits or restricts the City's deployment of such facilities is waived, and any 
applicable local requirements for public notice, the filing or approval of a permit 
application, or payment of fees related to that response are waived. 


I further proclaim and order that: 


By the terms of this emergency declaration the City's government is organized under the 
provisions of the Incident Command System (ICS), which system forms an essential part 
of the City's Emergency Response Plan and is located in the Emergency Operations 
Center of the City and County of San Francisco. All City departments are ordered to 
cooperate strictly with the requests for material and personnel resources that may 
emanate from the ICS staff of the City. Under Charter Section 3.100(14), the Mayor may 
direct department personnel and resources, including reallocating and expending 
available funds within a department's budget or among and between departments, and 
expending available unappropriated funds, as necessary to meet the emergency. At least 
once every 30 days during this emergency, and again within 30 days after the termination 
of the emergency, the Controller shall report to the Board of Supervisors any transfer of 
appropriated or unappropriated funds adopted pursuant to this proclamation; 
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And I further proclaim and order that: 


This declaration of a local emergency shall continue to exist for no longer than 90 days 
from the effective date of this Proclamation and may be terminated earlier by the Mayor 


or the Board of Supervisors. 


London N. Breed 
Mayor of San Francisco 


DATED: December 17, 2021 
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FIRST SUPPLEMENT TO MAYORAL PROCLAMATION DECLARING THE 
EXISTENCE OF A LOCAL EMERGENCY DATED DECEMBER 17, 2021 


Drug Overdoses in the Tenderloin 


WHEREAS, California Government Code Sections 8550 et seq., San Francisco Charter 
Section 3.100(14), and Chapter 7 of the San Francisco Administrative Code empower the 
Mayor to proclaim the existence of a local emergency, subject to concurrence by the 
Board of Supervisors as provided in the Charter, in the case of an emergency threatening 
the lives, property or welfare of the City and County of San Francisco (the "City") or its 
citizens; and 


WHEREAS, On December 17, 2021, the Mayor issued a Proclamation (the 
"Proclamation") declaring a local emergency to exist in connection with drug overdoses 
in the Tenderloin; and 


WHEREAS, To quickly address the overdose crisis in the Tenderloin and mount a 
response that will reduce the overdoses and deaths occurring on our streets, the City must 
hire employees to fill vacant positions in the Department of Public Health, the Human 
Services Agency, and the Department of Homelessness and Supportive Housing who will 
participate directly in the emergency response. Employees in these departments will 
provide behavioral health and substance abuse services, housing services, street outreach, 
overdose response, and other services aimed at helping individuals in danger of overdose 
death. It is in the public interest to waive local law that could delay the rapid hiring of 
employees to fill these crucial emergency response needs; and 


WHEREAS, Also to address the emergency, the City plans to open a linkage center in 
the Tenderloin, at least initially on a temporary basis, where individuals in crisis may go 
to be connected to City services for mental health and substance abuse treatment, 
housing, and other benefits and for referral to medical attention, with the goal of breaking 
the cycle of addiction and reducing the prevalence of drug overdoses in the Tenderloin. 
To quickly implement the opening of such a facility, it is in the public interest to suspend 
local law that would delay the execution of a short-term lease of an appropriate location 
for this purpose; and 


WHEREAS, Conditions of extreme peril to the safety of persons and property continue 
to exist; 
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NOW, THEREFORE, 


I, London N. Breed, Mayor of the City and County of San Francisco, proclaim that there 
continues to exist an emergency within the City and County threatening the lives, 
property or welfare of the City and County and its citizens; 


In addition to the measures outlined in the Proclamation, it is further ordered that: 


(1) The Human Resources Director or designee is delegated authority during the local 
emergency to temporarily waive provisions of Civil Service Commission Rules and 
provisions of the Charter regarding hiring, if the Human Resources Director deems in 
writing that such waiver is necessary or appropriate to expedite the hiring of employees 
in the Department of Public Health, the Human Services Agency, and the Department of 
Homelessness and Supportive Housing who will perform duties in direct response to the 
drug overdose emergency in the Tenderloin, including behavioral health employees. 


(2) Upon recommendation of the Executive Director of the Department of Emergency 
Management, the Director of Real Estate is authorized to enter into a lease on behalf of 
the City as tenant for real property necessary to establish facilities to respond to the drug 
overdose emergency in the Tenderloin. Any such lease shall be for a period not to 
exceed the 90-day emergency term specified in the Proclamation, unless the Director of 
Real Estate determines that the City is unable to secure a suitable property without 
agreeing to a longer term not to exceed a total of six months. Except for Charter Section 
9.118, the Director of Real Estate may waive any provision of City law that would limit 
or delay execution of a lease authorized by this Order, including, without limitation, 
Chapter 23 of the Administrative Code. If a lease executed by the Director of Real Estate 
under this Order provides the City an option to extend the term beyond a six-month 
period, the City's decision to exercise such option shall be subject to such approvals as 
may be required by Chapter 23 of the Administrative Code and any other applicable law, 
including, without limitation, prior approval by the Board of Supervisors. 


DATED: December 27, 2021 ELA 


London N. Breed 
Mayor of San Francisco 
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THIRD SUPPLEMENT TO MAYORAL PROCLAMATION DECLARING THE 
EXISTENCE OF A LOCAL EMERGENCY DATED DECEMBER 17, 2021 


Drug Overdoses in the Tenderloin 
Authorizing Waivers to Wind Down Disaster Service Worker Deployment 


WHEREAS, California Government Code Sections 8550 et seq., San Francisco Charter 
Section 3.100(14), and Chapter 7 of the San Francisco Administrative Code empower the 
Mayor to proclaim the existence of a local emergency, subject to concurrence by the 
Board of Supervisors as provided in the Charter, in the case of an emergency threatening 
the lives, property or welfare of the City and County of San Francisco (the “City”’) or its 
citizens; and 


WHEREAS, On December 17, 2021, the Mayor issued a Proclamation (the 
"Proclamation") declaring a local emergency to exist in connection with drug overdoses 
in the Tenderloin. On December 23, 2021, the Board of Supervisors concurred in the 
Proclamation. The Mayor issued the First Supplement to the Proclamation on December 
27, 2021, authorizing the Director of Real Estate to enter leases necessary to respond to 
the emergency, with a term lasting the duration of the emergency and up to six months if 
the Director determines the City is unable to secure a suitable property without agreeing 
to a longer term. The Board of Supervisors concurred in the First Supplemental 
Proclamation on January 11, 2022; and 


WHEREAS, Under this emergency authorization, the City entered into a lease for 1170 
Market Street and has been operating a Linkage Center at that location. The Linkage 
Center is a place where individuals in need, including those with substance abuse issues 
who are in danger of overdose death, are connected to necessary services. The 
establishment of the Linkage Center is one of the central actions the City has taken in 
response to the emergency. The City has leased the space until at least June 30, 2022, 
and intends to continue operating the Linkage Center after the end of the local 
emergency; and 


WHEREAS, Some City employees working at the Linkage Center have been deployed 
as disaster service workers from a number of City departments such as the Airport and 
the Public Utilities Commission. There are approximately eleven employees currently 
serving as disaster service workers at the Linkage Center. The City is in the process of 
transitioning staffing and hiring new employees in the Department of Public Health and 
other departments whose normal job duties will include working at the Linkage Center. 
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In order to ensure an orderly transition and to maintain the services offered at the Linkage 
Center during the transition, it is in the public interest to authorize the continued 
deployment of the employees currently serving at the Linkage Center for a limited period 
of time until the City completes the process of hiring sufficient permanent employees to 
maintain operations at the Linkage Center; 


NOW, THEREFORE, 


I, London N. Breed, Mayor of the City and County of San Francisco, proclaim that there 
continues to exist an emergency within the City and County threatening the lives, 
property or welfare of the City and County and its citizens; 


In addition to the measures outlined in the Proclamation and in the First and 
Second Supplements to the Proclamation, it is further ordered that: 


For purposes of winding down the deployment of employees serving as disaster service 
workers at the Linkage Center at 1170 Market Street and ensuring an orderly transition to 
regularly assigned employees at the Linkage Center, the Human Resources Director is 
authorized to continue the assignment of employees currently serving as disaster service 
workers at the Linkage Center until such time as regularly assigned employees can 
maintain the current level of services, but no longer than June 30, 2022. Any provision in 
City law or in any City agreement or memorandum of understanding that is inconsistent 
with this authorization is suspended to the extent it would interfere with the 
implementation of this Order. This Order shall remain in place during the local 
emergency unless terminated earlier by the Mayor of the Board of Supervisors. 


DATED: March 14, 2022 Leb Bon 


London N. Breed 
Mayor of San Francisco 
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SECOND SUPPLEMENT TO MAYORAL PROCLAMATION DECLARING THE 
EXISTENCE OF A LOCAL EMERGENCY DATED DECEMBER 17, 2021 


Drug Overdoses in the Tenderloin 
Modifying Authorization to Enter Contracts 


WHEREAS, California Government Code Sections 8550 et seq., San Francisco Charter 
Section 3.100(14), and Chapter 7 of the San Francisco Administrative Code empower the 
Mayor to proclaim the existence of a local emergency, subject to concurrence by the 
Board of Supervisors as provided in the Charter, in the case of an emergency threatening 
the lives, property or welfare of the City and County of San Francisco (the “City”’) or its 
citizens; and 


WHEREAS, On December 17, 2021, the Mayor issued a Proclamation (the 
"Proclamation") declaring a local emergency to exist in connection with drug overdoses 
in the Tenderloin. On December 23, 2021, the Board of Supervisors concurred in the 
Proclamation. The Mayor issued the First Supplement to the Proclamation on December 
27, 2021, authorizing the Director of Real Estate to enter leases necessary to respond to 
the emergency, with a term lasting the duration of the emergency and up to six months if 
the Director determines the City is unable to secure a suitable property without agreeing 
to a longer term. The Board of Supervisors concurred in the First Supplemental 
Proclamation on January 11, 2022; and 


WHEREAS, To address the overdose crisis in the Tenderloin and mount an emergency 
response that will reduce the overdoses and deaths occurring on our streets, the City must 
quickly execute contracts with providers that can offer services to individuals in need. 
Among other activities, such providers will staff the linkage center where individuals will 
be connected to City services for mental health and substance abuse treatment, housing, 
and other benefits and for referral to medical attention; and 


WHEREAS, To ensure the City is able to secure the necessary contractual services on a 
timely basis, it is in the public interest to waive provisions of City law to expedite the 
process of finding providers and executing contracts. Further, to the extent departments 
are unable to find providers willing and able to provide services effectively under a 
contract limited to the remaining duration of the declared emergency, it is in the public 
interest to allow departments flexibility to enter into contracts for longer period not to 
extend beyond June 30, 2022, the end of the current fiscal year; and 
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NOW, THEREFORE, 


I, London N. Breed, Mayor of the City and County of San Francisco, proclaim that there 
continues to exist an emergency within the City and County threatening the lives, 
property or welfare of the City and County and its citizens; 


In addition to the measures outlined in the Proclamation and in the First 
Supplement to the Proclamation, it is further ordered that: 


Section 3 of the Proclamation is revised and replaced as follows: 


Notwithstanding any other restriction, procedural requirement, or approval requirement 
in local law except Charter Section 9.118, City departments entering agreements related 
to the City's response to the emergency, including contracts for the procurement of 
commodities or services, contracts for public works, and grant agreements, shall comply 
with the procedural requirements of Section 21.15 of the Administrative Code (for 
agreements that are otherwise subject to Chapter 21 or Chapter 21G) or Section 6.60 of 
the Administrative Code (for agreements that are otherwise subject to Chapter 6). Civil 
Service Commission approval of such agreements is waived. Within 30 days of 
execution of any such agreement, the department must report any agreement that would 
have required approval by the Civil Service Commission to the Civil Service 
Commission. City departments are authorized to enter into agreements under this Order 
for a period not to exceed the duration of local emergency, unless the department head 
determines in writing that the City is unable to secure the necessary services without 
agreeing to a longer term (including options to extend) not to extend beyond June 30, 
2022. For any agreement that extends beyond the termination of the local emergency as 
provided in the preceding sentence, the Mayor is authorized to appropriate or transfer 
funds to cover the cost of such agreement including during the portion of the term that 
extends beyond the end of the emergency. This Order shall remain in place during the 
local emergency unless terminated earlier by the Mayor of the Board of Supervisors. 


DATED: January 21, 2022 MESA. 


London N. Breed 
Mayor of San Francisco 
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| FILE NO. 220276 MOTION NO. M22-45 | 


— 


[Concurring in Actions to Meet Local Emergency - Drug Overdoses in the Tenderloin - Third 
Supplement] 

Motion concurring in actions taken by the Mayor in the Third Supplement to the 
Proclamation of Emergency to meet the ongoing local emergency related to the 
sudden increase in drug overdoses in the Tenderloin by authorizing the Human 
Resources Director to continue the assignment of employees currently serving as 
disaster service workers at the Linkage Center until such time as regularly assigned 
employees can maintain the current level of services, but no longer than June 30, 


2022. 


— 


11 | WHEREAS, On December 17, 2021, Mayor London N. Breed declared a local 
12 | emergency to exist in connection with the sudden increase of drug overdoses in the 


13 | Tenderloin; and 


14 l WHEREAS, The Mayor transmitted a copy of that Proclamation Declaring the 

15 | Existence of a Local Emergency (“Proclamation”) to the Board of Supervisors, and on 

16 | December 23, 2021, the Board of Supervisors concurred in the Proclamation and in the 
|| 


O «dq c N O Oi A O N 


17 | actions taken by the Mayor to meet the emergency; the Proclamation and the Board's 


18 concurring Motion are on file with the Clerk of the Board of Supervisors in File No. 211320; 

19 and 

20 | WHEREAS, Under this emergency authorization, the City entered into a lease for 1170 | 
21 | Market Street and has been operating a Linkage Center at that location where individuals in 

22 | need, including those with substance abuse issues who are in danger of overdose death, are 
23 | connected to necessary services; the City has leased the space until at least June 30, 2022, 


24 l and intends to continue operating the Linkage Center after the end of the local emergency; 


| and 


|| Supervisor Haney 
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WHEREAS, Some City employees working at the Linkage Center have been deployed 
as disaster service workers from a number of City departments such as the Airport and the 
Public Utilities Commission, including approximately eleven employees currently serving as 
disaster service workers at the Linkage Center; the City is in the process of transitioning 
staffing and hiring new employees in the Department of Public Health and other departments 
whose normal job duties will include working at the Linkage Center; and 

WHEREAS, In order to ensure an orderly transition and to maintain the services 
offered at the Linkage Center during the transition, it is in the public interest to authorize the 


continued deployment of the employees currently serving at the Linkage Center for a limited 


period of time until the City completes the process of hiring sufficient permanent employees to | 


maintain operations at the Linkage Center; and 

WHEREAS, On March 14, 2022, the Mayor took additional steps to meet the 
emergency by issuing the Third Supplement to the Proclamation, ordering one action to meet 
the emergency; the Third Supplement is on file with the Clerk of the Board of Supervisors in 
Board File No. 220276; and 

WHEREAS, Government Code, Sections 8550 et seq. and Charter, Section 3.100 


| provide for the concurrence by members of the Board of Supervisors in actions taken by the 


Mayor to meet the emergency; now, therefore, be it 


MOVED, That the Board of Supervisors concurs with the following action taken by the 


| Mayor to meet the local emergency included in the Mayor's Third Supplement to the 


Proclamation, dated March 14, 2022, as such action is described in full in the Third 
Supplement and summarized as follows: 

Action 1: Authorizing the Human Resources Director to continue the assignment of 
employees currently serving as disaster service workers at the Linkage Center until such time 


as regularly assigned employees can maintain the current level of services, but no longer than 


| Supervisor Haney 
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| June 30, 2022, and suspending any provision in City law or in any City agreement or 
| memorandum of understanding that is inconsistent with this authorization to the extent it 


l would interfere with the implementation of this Order. 
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City and County of San Francisco City Hall 
1 Dr. Carlton B. Goodlett Place 
Tails San Francisco, CA 94102-4689 


Motion: M22-045 


File Number: 220276 Date Passed: March 22, 2022 


Motion concurring in actions taken by the Mayor in the Third Supplement to the Proclamation of 
Emergency to meet the ongoing local emergency related to the sudden increase in drug overdoses in 
the Tenderloin by authorizing the Human Resources Director to continue the assignment of 
employees currently serving as disaster service workers at the Linkage Center until such time as 
regularly assigned employees can maintain the current level of services, but no longer than June 30, 


2022. 


March 22, 2022 Board of Supervisors - APPROVED 


Ayes: 10 - Chan, Haney, Mar, Melgar, Peskin, Preston, Ronen, Safai, Stefani and 


Walton 
Absent: 1 - Mandelman 


File No. 220276 | hereby certify that the foregoing Motion 
was APPROVED on 3/22/2022 by the Board 
of Supervisors of the City and County of 
San Francisco. 


Angela Calvillo 
Clerk of the Board 


— 
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Critics say it’s making drug crisis worse 
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The parking lot of Glide Memorial Church in San Francisco’s Tenderloin has a receptacle for drug users to deposit used 
syringes and other sharp objects. The nonprofit provides tin foil and other material for smoking fentanyl as part of harm 
reduction, with the goal of keeping users safe. 


Stephen Lam/The Chronicle 


Glide Foundation’s center in the Tenderloin helps keep Angelina Pacheco fed 
and warm, supplying her with hot meals and hand warmers. She appreciates the 


friendly staff and the fact that the location feels like it’s right in her backyard. 


Another reason the 41-year-old returns to the nonprofit on a regular basis is to 


get free pieces of aluminum foil that she uses to smoke fentanyl. 


ONLY 25¢ 


ACT NOW 


"Its better quality,” she said of the foil Glide hands out, as she ate a doughnut in 


front of her tent across the street from the center. “It’s heavy-duty.” 


ADVERTISEMENT 
Article continues below this ad 


Handing out foil and other smoking equipment, such as straws and glass pipes, 
has been a part of harm reduction strategies for city-funded nonprofits in San 
Francisco for a few years — though officials say the city does not provide the 
equipment or explicitly fund the purchases. Health experts say that giving out 
equipment to users, whether it’s foil or clean needles for injection, is an 


important part of keeping users safe and getting them connected to long-term 
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treatment. 


ip 


Drug users smoke fentanyl and other substances on tin foil. Health experts say providing foil or clean needles for 
injection helps keep users safe, but critics say its worsening the drug crisis. 


Jessica Christian/The Chronicle 2019 


Critics say that the approach is only enabling users and is another example of a 


misguided strategy to address the city’s drug crisis. 


More Reading 


Felony drug convictions in S.F. rose sharply under DA Jenkins 
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S.F. drug overdose deaths fell to nearly 2-year low in June, offering glimmer 
of hope 


With the mayoral campaign getting into high gear, the issue of harm 
reduction — which often includes offering treatment to those actively using 


drugs — is under renewed scrutiny by candidates. 


ADVERTISEMENT 
Article continues below this ad 


Former Supervisor and interim Mayor Mark Farrell last week questioned why 


city-funded nonprofits are handing out foil to drug users. 


"Fentanyl has changed the game and I do not believe that city-funded 
non profits handing out tin foil and straws that further enables drug addiction, 
overdose, and potentially death, is the right approach," Farrell wrote in a 


statement to the Chronicle. 


Farrell’s spokesperson declined to comment further when asked if Farrell also 


supports handing out clean needles. 


Even Mayor London Breed has bashed the approach used by her own 
Department of Public Health, saying in February that "Harm reduction, from my 


perspective, is not reducing the harm." 
According to Jeff Cretan, a spokesperson for Breed, "her perspective is that the 


deadly and addictive nature of fentanyl, which is far more powerful than other 


opioids, requires us to increase our focus on recovery and treatment." 
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The health department said in a statement that "harm reduction is about 
providing people the healthcare they need to keep them alive and as healthy as 


possible until they are ready to make a change in their life and enter treatment." 


Experts the Chronicle spoke with say that when harm reduction organizations 
hand out foil and other smoking equipment to drug users, they can ensure that 
the equipment is clean. Otherwise, users may end up using leftover scraps of foil, 


which can have residue of other drugs that may lead to fatal overdoses. 


"The thing the harm reduction world needs to be aware of now is that people 
need to not share their equipment. It's like in the early days of HIV when we 
said, 'Please don't share needles. Here's a clean needle, sterile syringe for every 
injection you do this week,’ " said UCSF professor of addiction medicine Dr. 
Daniel Ciccarone, who noted that clean syringe exchanges reduced risk of 
diseases like HIV and hepatitis C. "I suspect the same thing is going to apply 


here." 


The debate comes as governments across the country grapple with an opioid 
crisis that has devastated communities, with backlash against harm reduction 
approaches spiking. Lawmakers in Pennsylvania voted to ban safe injection sites 
in the state last year, while officials in Oregon this year overturned a law that 


decriminalized hard drugs in the state. Last year, officials stopped a plan by 


Oregon's largest county to give out tin foil and straws for fentanyl users and glass 
pipes for meth and crack users following pushback from Portland's mayor and 


others. 
At least three nonprofits hand out foil and other smoking equipment to users in 


San Francisco, according to Ciccarone: San Francisco AIDS Foundation, Glide 


Foundation and the Homeless Youth Alliance. 
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All three nonprofits declined to comment about whether they specifically 


handed out foil. 


The health department said it gave the San Francisco AIDS Foundation about 
$2.5 million last year for its syringe access program, as well as about $1.1 million 


for the AIDS Foundation's Harm Reduction Center. 


The San Francisco AIDS Foundation said in a statement that it contracts with 
"GLIDE and Homeless Youth Alliance to provide safer supplies to the 


community members these organizations serve." 


According to the health department, the San Francisco AIDS Foundation last 
year gave Glide $210,000 for syringe access and disposal services and gave the 
Homeless Youth Alliance about $485,000 for the same services, as well as 


services for young people experiencing homelessness. 


These contracts do not represent all contracts or subcontracts Glide or the 


Homeless Youth Alliance may have with the health department or the city. 


The Chronicle obtained foil and straws from the Harm Reduction Center last 
year, and this week was able to get foil, straws and pipes from Glide. In both 


cases, the reporter was not required to provide a name or additional information. 
While the health department funds the San Francisco AIDS Foundation's syringe 
access and disposal supplies, other safe-use supplies are typically obtained 
through a state program called the Harm Reduction Supply Clearinghouse, 


according to the department. 


"The city does not provide foil or pipes for these organizations to hand out," 
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Cretan said. 


The clearinghouse works as a funding mechanism for organizations with 
certified safe syringe programs in California, giving those groups money they 


can use to get the supplies that they need. 


Proponents of harm reduction noted that over the past four years users 
increasingly smoke, rather than inject, opioids, including fentanyl. In response, 
programs that have typically handed out syringes are also handing out smoking 


equipment upon request. 


“We didn't say, ‘Hey everybody, we really wish you smoked instead of injecting’ 
" Ciccarone said. “It happened organically,” he said, noting that harm 
reductionists were caught off guard when more people started to come in and 


ask for pipes and other smoking equipment instead of needles. 


While smoking fentanyl decreases risk for infections such as hepatitis C and HIV, 
which are transmitted through dirty needles, it is unlikely that smoking fentanyl 
reduces overdose deaths compared with injecting. Ciccarone argues that 
handing out smoking equipment also plays an important role in getting people 
into treatment long term. He said the combination of harm reduction, treatment 


and law enforcement is the right integrated approach. 


Dr. Leslie Suen, a public health researcher in addiction policy, echoed that 


sentiment. 
"Harm reduction organizations ... provide the tin foil as a way of engaging 


people and establishing relationships with people long term," Suen said. "When 


you establish a relationship with people over time and use more of a non- 
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stigmatizing harm reduction approach, people are more likely to engage with 
you, trust your organization, and then when they are ready to seek help and 


engage in treatment, they're more likely to ask your organization." 


But critics like Tom Wolf say there is too much focus on harm reduction and not 
enough on treatment and abstinence in San Francisco. Wolf, who is a recovery 
advocate, argues that the city enables drug use, which he says is anything but 
compassionate. To him, handing out smoking equipment to users "actually 
entices them to continue to use more because they have an unlimited supply of 


pipes, foil and straws to use." 


"We're all working towards the same goal. We all want to save lives," Wolf said. 
But in his opinion, visiting someone multiple times before that person considers 
accepting treatment is not a sustainable model. "That is not meeting people 
where they're at. You're meeting them, but you're leaving them there, so how are 


you really helping them?" 


Farrell said he wants to work with state and federal partners to declare a state of 
emergency for the fentanyl crisis and leverage new resources to try to close 
open-air drug markets and expand access to treatment. He also wants to see 
"treatment-focused detention and a connection to services for individuals who 


are revived with Narcan." 


Breed has already tried an approach similar to what Farrell is suggesting. She has 
been aggressively arresting drug dealers and users since last year, but only a tiny 
fraction have agreed to treatment. She also launched a Street Overdose Response 
Team that was set up to get people into treatment after an overdose, but that too 


has had limited success. 
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There are hopeful signs in the city's drug crisis. In June, the number of people 
who died from overdoses in San Francisco fell to the lowest monthly number the 
city has reported since 2022, while fentanyl overdoses fell nearly 1896 during the 


first six months of 2024 compared with the first six months of 2023. 


For Suen, handing out supplies is just one tool in a larger process of helping 


people get into treatment. 


"The biggest misconception is that we are enabling addiction and we are killing 
people with kindness," Suen said. "This is a public health approach, and it is 
much more effective in getting people help and getting people into recovery 
when you treat drug use as a public health problem rather than a ... criminal 


justice problem." 


Reach Carolyn Stein: carolyn.stein@sfchronicle.com 


July 20, 2024 


Carolyn Stein O 
STAFF WRITER 


Carolyn Stein is an intern on the Metro desk. She is a recent graduate of Stanford University, where she 
majored in communication and East Asian studies. She previously interned with the Mercury News and 
Mission Local. She also served as magazine editor for her school newspaper, the Stanford Daily, and as an 
audio producer for the Stanford Storytelling Project's radio show "State of the Human." When she is not 
reporting, you can find her drinking Philz coffee or going on unnecessarily long walks. 
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Park Fire arson suspect Ronnie Stout arrested. 
Here’s what we know 


Chico resident Ronnie Stout was arrested on suspicion of starting the raging Park Fire, California's largest 
wildfire of 2024 so far. 
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^ WALKUP, MELODIA Matthew D. Davis 
AAA KELLY + SCHOENBERGER mdavis@walkuplawoffice.com 


July 11, 2024 


Via Electronic Mail Only (MayorLondonBreed@sfgov.org) 


Mayor London Breed 
City Hall 

1 Dr. Carlton Good Place 
Room 200 

San Francisco, CA 94102 


Re: FILE NO. 240632 (Ordinance to extend HSH operations at 
COVA Hotel) 


Dear Mayor Breed: 


We write about the efforts by the Department of Homelessness and 
Supportive Housing (“HSH”) to pass an ordinance to extend HSH operations 
at the COVA Hotel through the end of March 2025. The COVA is located on 
Ellis Street in the Little Saigon district of the Tenderloin. 


By way of background, our firm represents the plaintiffs in Jane Roe, 
et. al. vs. City and County of San Francisco, United States District Court. 
Northern District of California, case no. 4:24-cv-01562-JS T. The Jane Roe 
lawsuit, filed on behalf of five Tenderloin residents and two neighborhood 
hotels, alleges that for years the "policy of the City has been to corral and 
confine illegal drug dealing and usage, and the associated injurious 
behaviors, to the Tenderloin. The City tries to keep such crimes and 
nuisances out of other San Francisco neighborhoods by 'containing them in 
the Tenderloin." 


As we understand it, under the current HSH-supervised operations, 
anyone who comes to San Francisco and claims to be homeless can qualify to 
live at the COVA. They get a room with a private bathroom. They also get 
two free meals a day. No rent is charged and there is no limit to how long 
they can stay at the COVA. Some occupants have lived there, rent free, for 
two to three years. 


Illegal narcotics activity became rampant inside and around the COVA 
after HSH took over operations at the site. One citizen journalist reports that 


(415) 981-7210 650 California Street, 26th Floor | San Francisco, CA 94108 walkuplawoffice.com 
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there have been at least 12 overdose deaths inside the COVA since HSH 
began running the facility.! The HSH-supervised operations at the COVA 
have also become a magnet for illegal and dangerous narcotics activities in 
the surrounding neighborhood. 


The lead plaintiff in the Jane Roe lawsuit is a Spanish-speaking 
immigrant who works as a housecleaner. She lives in an apartment on Ellis 
Street with her husband, a cook, and their 9- and 5-year-old daughters. This 
family lives just a few steps from the COVA. The Court gave her permission 
to use the pseudonym "Jane Roe" in the lawsuit to protect her from 
retaliation by the gang-member drug dealers who operate with impunity in 
front of the COVA. In an affidavit signed under penalty of perjury, she 
described the conditions around her home and included corroborating 
photographs. She declared: 


Open-air drug deals occur on the sidewalk in front 
of my apartment building. The drug-dealing 
happens all day, every day. Those involved in 
narcotics sales block the entrance to my building. 
The image below fairly and accurately shows a 
typical scene in front of our apartment, including 
drug transactions. 
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1 https://twitter.com/Twolfrecovery/status/1782888846763712676 which 
includes footage of the Medical Examiner removing a body from the COVA. 
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When I enter or leave my apartment, I encounter 
drug dealers, people on the sidewalk who are 
openly injecting or smoking narcotics, and people 
lying on the sidewalk who appear unconscious or 
dead. 


On one occasion, a person in front of my apartment 
building threatened to cut my throat. On other 
occasions, people outside my building have 
threatened me with knives and hammers. 


People gathered in front of my family's apartment 
building sometimes start smokey fires, using things 
like old tires, trash, or old furniture as fuel. One of 
my daughters has severe asthma and cannot 
tolerate smoke. I have politely asked people in front 
of our building not to burn things for the sake of my 
daughter's health. They responded by threatening 
to kill me. I have never seen the City do anything 
to stop the fires on the sidewalk 1n front of our 
home. 


Tent encampments and bulky items block the 
sidewalk in front of and near our apartment 
building. People in the encampments keep 
unleashed dogs that bark and growl at me and my 
family when we walk by. Displays of stolen goods 
for sale block the sidewalk. Trash and biohazards, 
such as used syringes and feces, litter the area. T 
once moved garbage from the entrance to my 
building and was stuck by a used syringe. I, my 
husband, and my daughters must step into the 
busy street to walk around these hazards, dangers 
and obstacles. 


The images below fairly and accurately depict the 
typical conditions that I and my family encounter 
when we go outside of our apartment building. 
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You can easily confirm that the conditions around the COVA remain 
the same today; it is only five blocks from City Hall. 


We first learned of the proposed ordinance to extend HSH operations 
at the COVA on Wednesday afternoon. We know of no effort by the City to 
publicize this proposal, let alone solicit input and comment from those who 
live and work in Little Saigon and the Tenderloin as to whether they want 
the HSH to continue operations at the COVA. Instead, we understand the 
matter is currently set for an up-or-down vote by the Board of Supervisors 
next week. Contrast this with what happened earlier this year, when the 
City publicly announced a plan to open a "sober housing" project near 
Chinatown, but quickly scrapped that plan in the face of neighborhood 
opposition.? 


Some may argue that the proposed ordinance extends an already 
operating facility, and therefore no community notice or meeting is required. 
However, to our knowledge, there has never been a noticed community 
meeting for what is happening at the COVA. The City transformed the COVA 
from a tourist hotel into a shelter-in-place location for the homeless at the 
start of the pandemic when community meeting requirements were waived. 
The City has since extended HSH operations several times without 


? https://www.sfchronicle.com/bayarea/article/sf-breed-drug-crisis-chinatown- 
sober-living-18678670.php 
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community notice or meetings. It is inconceivable that the City would open a 
and continue to operate a facility like the COVA in a more affluent, less 
diverse neighborhood, without first holding noticed meetings in that 
neighborhood. 


The effort by the HSH to extend operations at the COVA in this 
manner serves as another example of the City actively and affirmatively 
treating the Tenderloin as a containment zone for illegal narcotics activity 
and the associated harms. It would be undemocratic and unfair to those who 
live, work and go to school in Little Saigon and the Tenderloin for the vote to 
go forward next week. We thus urge you to postpone the vote on this 
ordinance. At a minimum, sufficient notice should be given such that the 
hearing allows for public comment. 


Very truly yours, 


MATTHEW D. DAVIS 


cc by email only: 
City Attorney David Chui 
Deputy City Attorney Tom Lakritz 
Members of the San Francisco Board of Supervisors 


Case 4:24-cv-01562-JST Document 51-14 Filed 08/09/24 Page 1 of 11 


Exhibit M 


He spent millions on this S.F. hotel for tourists. Now he wants out https://www.sfchronicle.com/sf/article/tenderloin-hotel-homeless-drug-c... 


Case 4:24-cv-01562-JST Document 51-14 Filed 08/09/24 Page 2 of 11 


SUBSCRIBE: ONLY 25¢ Sign in 


Summer Sale! Dive into the news anytime with digital access: ONLY 25¢. 


ACT NOW 


JUST IN 3 MIN AGO 


S.F. shipyard redevelopment delayed further after Navy agrees to expand 
cleanup 


BAY AREA // SAN FRANCISCO 


He spent millions restoring this S.F. hotel for 
tourists. Now he wants it to become homeless 
housing 


By J.D. Morris, City Hall Reporter 
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Sam Patel is seen in December through a rain-covered glass railing at the Best Western hotel he co-owns in San 
Francisco. Patel co-owns a hotel at Eddy and Polk streets. Now he has an idea: What if City Hall bought it and turned 
into homeless housing? 


Carlos Avila Gonzalez/The Chronicle 


The online reviews of the Best Western Red Coach Inn, located on the edge of 


San Francisco’s beleaguered Tenderloin district, are unsparing. 


“If your room is near the alley you get to listen to screaming all night and smell 


the outside toilet,” one reviewer wrote on TripAdvisor in November. 


ONLY 25¢ 


ACT NOW 


“I don’t know how the hotel does it,” another said in June. “The neighborhood is 
SO bad! Feces in the street (I stepped in some), homeless people everywhere, 


trash, smelly, loud; you name it.” 


ADVERTISEMENT 
Article continues below this ad 


Both customers indicated they had positive experiences with the staff, but their 
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critical comments about the hotel’s location echoed many of the property’s other 
online reviews. And those opinions appear to be making it hard for the hotel to 
stay afloat. Sam Patel, who co-owns the 45-room Best Western at Eddy and Polk 
streets, said his revenue is down about 12% year over year and the rooms, which 
typically rent for at least $100 or more per night, are only about half full each 


month. 


“It’s not like the olden days, where people just saw the name and they would 
come in,” Patel said while standing in front of the hotel on a recent rainy 
afternoon. “Nowadays, everybody reads the reviews before they tend to book 


anything. And a lot of them are like, ‘Well, why do we want to book here?’ ” 


Sam Patel in one of the rooms at the Best Western hotel he co-owns in San Francisco. Patel co-owns a hotel at one of 


Show More 
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Carlos Avila Gonzalez/The Chronicle 


Patel bought the hotel through a limited-liability company in 2016, and he said 
he and his co-owners have since spent about $6 million renovating the property. 
They installed a new heating and cooling system, put in more modern furniture 


in the guest rooms, upgraded the bathrooms and redid the plumbing. 


But given the hotel's sluggish business, and the persistent complaints about 
homelessness, public drug scenes and filth on the streets nearby, Patel is now 
reconsidering his options. He's even floated an ambitious idea: What if San 
Francisco bought his hotel and turned it into housing for formerly homeless 
people? He said he'd also be willing to enter into a long-term lease with the city, 


which could contract with a nonprofit to operate the hotel as homeless housing. 


ADVERTISEMENT 
Article continues below this ad 


"There's a need for it. We'd be more than happy to," Patel said. He also owns 


some single-room occupancy hotels that house formerly homeless people in the 


Tenderloin and elsewhere. One of his properties is 250 Kearny St., a Financial 


District residential hotel that the city leases to provide housing for formerly 


homeless veterans. 


The Best Western hotel recently faced some blowback after it installed sprinklers 


on the side of its building that faces Willow Street, an alley where homeless 
people commonly set up encampments. While the manager said the sprinklers 
were intended to clean the sidewalk of human waste and any unhoused people 
camping below them were warned to move before they were turned on, the hotel 


nonetheless agreed to take the sprinklers down after a visit by city building 
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inspectors. 


The hotel has tried other ways of responding to its customers’ concerns about 
the streets around the property. Staff reassure guests that their belongings will 
be safe at the hotel and remind them that the property has a secure lot where 
they can park their cars. Customers who want to venture around San Francisco 
by foot are encouraged to walk south down Polk Street toward Market Street 


rather than venturing east into the Tenderloin. 


Still, the negative comments from customers Keep coming, causing Patel to 


reevaluate the hotel’s future. 


But his idea to convert the hotel into housing for people who now live on the 


streets might be dead on arrival at City Hall. 


Emily Cohen, a spokesperson for the Department of Homelessness and 
Supportive Housing, said in an email that San Francisco “does not have more 
housing acquisition funds for adult housing at this time.” Funds available to buy 
such buildings using revenue from Proposition C, a business tax that pays for 
homeless services, have already been accounted for, and the city doesn’t expect 
the state government to do another round of its Homekey program for the 
foreseeable future. The program provided additional money to buy properties 


for homeless housing. 


Another limiting factor is the $800 million two-year deficit that Mayor London 


Breed and city supervisors will need to close when they adopt the next city 
budget in 2024. 
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California researchers gave homeless people $750 a month. Here’s what 
they found 


Homelessness jumped 6% in California last year 


“We are facing a significant budget challenge in the coming year, so I don’t think 
we will have the resources to explore expansion outside of what is already in the 
works,” Cohen said. She also said that when the city does expand its supportive 
housing stock, it is “trying to identify properties outside of the Tenderloin to 


help diversify the locations of our housing portfolio.” 


While Patel acknowledged that the current economic climate is making it hard 
for him to operate the hotel, he said he’s determined to find a way to keep the 


doors open even if his homeless housing idea doesn’t work out. 


"We're going to do whatever is necessary to keep the business going,” he said. 


Christin Evans, a Haight-Ashbury business owner and homeless advocate who 
sits on the oversight commission for Cohen's department, said Cohen is right 
about the lack of money available for more acquisitions. But she said that could 
change if Breed were to support steering money away from other areas of the city 


budget to pay for more homeless housing sites. 


Evans couldn't comment on the feasibility of the city buying Patel's hotel. In 
general, she said tourist hotels often need renovations to be suitable for 
supportive housing. Yet, the financial distress being reported by some San 


Francisco hotels — the owner of two big ones near Union Square gave the keys 
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back to their lender this year — also presents an opportunity for San Francisco, 


she said. 


"Ithink that we should be acquiring five to 10 buildings a year, especially at this 
point in time when there's so many great potential buildings that are available 


because of this unusual economic circumstance," Evans said. 


At the Best Western, Patel looks back on his 2016 decision to buy the hotel with 
pangs of regret. He thought it was a good business opportunity — that maybe the 
debut of the Van Ness campus of California Pacific Medical Center, which 
opened nearby in 2019, would help attract customers. He was also familiar with 
the area, having lived in the city since 1976 and already owning other properties 


in the area. 


Now, however, Patel sees little reason to hope that the reasons for his customers' 
online complaints — open-air drug use, tent camps and human waste on the 


streets near the hotel — will improve anytime soon. 


"It's just becoming terrible," he said. "If we would have known that it was going 


to be this bad, we never would have purchased the property." 


Reach J.D. Mortis: jd.morris@sfchronicle.com; Twitter: @thejdmorris 


Dec 26, 2023 


J.D. Morris (x) 
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J.D. Morris covers San Francisco City Hall, focused on Mayor London Breed. He joined the Chronicle in 2018 
to cover energy and spent three years writing mostly about PG&E and California wildfires. 


Before coming to The Chronicle, he reported on local government for the Santa Rosa Press Democrat, 


where he was among the journalists awarded a Pulitzer Prize for their coverage of the 2017 North Bay 
wildfires. 


He was previously the casino industry reporter for the Las Vegas Sun. Raised in Monterey County and 
Bakersfield, he has a bachelor’s degree in rhetoric from UC Berkeley. 


Top Of The News 


SAN FRANCISCO 


‘Crush it, pulverize it’: Readers react to idea of 
preserving S.F’s most polarizing piece of art 


John King, the Chronicle’s urban design critic, shares his readers’ feelings about one of the city’s most 
distinct pieces of public art. 
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WINE, BEER & SPIRITS 


A once-thriving California wine company is in shambles. Here’s 
what it means for other wineries 


SAN FRANCISCO 


S.F. doesn’t really know how many people are homeless in the city. 
Here’s what experts say could help 


CALIFORNIA WILDFIRES 


New map shows California fire risk worsening in August 


TOTAL SF 


This hilltop park may be San Francisco’s best-kept secret 
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YVONNE R. MERE, State Bar #173594 
Chief Deputy City Attorney 
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JOHN H. GEORGE, State Bar #292332 
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Deputy City Attorneys 

City Hall, Room 234 

1 Dr. Carlton B. Goodlett Place 

San Francisco, California 94102-4682 


Telephone: (415) 554-4655 (Steeley) 
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(415) 554-6762 (Murphy) 
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Attorneys for Defendant 
CITY AND COUNTY OF SAN FRANCISCO 
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UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF CALIFORNIA 


JANE ROE, an individual; MARY ROE, an 
individual; SUSAN ROE, an individual; JOHN 
ROE, an individual; BARBARA ROE, an 
individual; PHOENIX HOTEL SF, LLC, a 
California limited liability company; FUNKY 
FUN, LLC, a California limited liability 
company; and 2930 EL CAMINO, LLC, a 
California limited liability company, 


Plaintiffs, 
VS. 


CITY AND COUNTY OF SAN 
FRANCISCO, a California public entity, 


Defendant. 


[Proposed] Order Granting Motion to Dismiss FAC 
CASE NO. 4:24-cv-01562-JST 


Case No. 4:24-cv-01562-JST 


[PROPOSED] ORDER GRANTING 
DEFENDANT'S MOTION TO DISMISS FIRST 
AMENDED COMPLAINT FOR INJUNCTIVE 


AND EQUITABLE RELIEF 

Hearing Date: October 10, 2024 

Time: 2:00 p.m. 

Place: Courtroom 6 — 2nd Floor 
Trial Date: None set. 
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Having considered all of the papers and argument in this matter, the Court grants Defendant’s 
Motion to Dismiss Plaintiffs’ First Amended Complaint for Injunctive and Equitable Relief (“FAC”), 
ECF No. 50, on the bases set forth in Defendant’s Notice of Motion and Motion to Dismiss and 
Memorandum of Points and Authorities, Defendant’s Request for Judicial Notice,! Plaintiff s 
opposition brief and supporting documents, Defendant’s reply brief and supporting documents, the file 
in this case, and the argument of counsel at the hearing, Plaintiffs claims three through six are 


dismissed without leave to amend. 


IT ISSO ORDERED. 


Dated: 
HON. JON S. TIGAR 
U.S. DISTRICT JUDGE 
! Defendant's Request for Judicial Notice is granted as to Exhibits A through M. 
[Proposed] Order Granting Motion to Dismiss FAC 1 


CASE NO. 4:24-cv-01562-JST 


